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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 9583. 


SIDNEY S. TAYLOR AND LIDA C. TAYLOR, 

Appellants, 

V. 

YELLOW CAB CO. OF D. C. INC., a corporation, and 
RAYMOND L. CARTER, Appellees. 


Appeal from. Judgment of the Municipal Court of Appeals 
for the District of Columbia. 


BRIEF FOR APPELLANTS. 


JURISDICTIONAL STATEMENT. 

This is an appeal by appellants, plaintiffs below, from a 
decision of the Municipal Court of Appeals for the District 
of Columbia which affirmed an order of the Municipal Court 
denying plaintiffs’ Motion to Clarify the dismissal entry 
made on March 7, 1945. Plaintiffs’ appealed as a matter 






2 


of right to the Municipal Court of Appeals for the District 
of Columbia pursuant to D. C. Code (1940) Title 11, Section 
772; Act of April 1, 1942, 56 Stat. 195, Ch. 207, Sec. 7. The 
Municipal Court of Appeals affirmed the trial court and 
plaintiffs filed a petition with this court for an allowance 
of an appeal pursuant to D. C. Code (1940) Title 11, Sec¬ 
tion 773; Act of April 1, 1942, 56 Stat. 196, Cli. 207, Sec. 8. 
This court gi*anted said petition on October 6, 1947. 

STATEMENT OF THE CASE. 

On January 4, 1945 the plaintiffs, Sidney S. Taylor and 
Lida C. Taylor, filed suit in the Municipal Court against 
the defendants. Yellow Cab Co. of D. C. Inc., a corporation, 
and Raymond L. Carter, for personal injuries sustained by 
them on Julv 12, 1944 in a collision involving an automo- 
bile operated by the defendant Carter and a taxicab owned 
and operated by the defendant Yellow Cab Co. in which 
taxicab the plaintiffs were riding as passengers for hire. 
(App. 2). The corporate defendant filed its answer (App. 
4) to the complaint on January 29, 1945. Because the de¬ 
fendant Carter was not served with a copy of the complaint 
and a summons prior to the first return date, an alias sum¬ 
mons was issued against him. The return date on the alias 
summons was February 15, 1945. On February 14, 1945, 
the defendant Carter, having been served, filed a motion 
(App. 5) to dismiss the complaint for lack of jurisdiction, 
contending that because each of the plaintiffs claimed the 
sum of $3,000, or $6,000 for both, the court did not have jur¬ 
isdiction due to the $3,000 jurisdictional limit in the Mu¬ 
nicipal Court. Carter gave notice that this motion would 
be set for hearing at 10:00 a. m. on February 19, 1945. On 
February 15, 1945, at the request of the defendants and 
without objection by the plaintiffs, the case was continued 
to February 21, 1945- (App. 6). On February 19, 1945 
the case was called in Central Assignment of the Municipal 
Court on Carter’s motion. The file jacket entry (App. 6) 
on February 19, 1945 stated “No appearance”. On Feb- 
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ruary 21,1945, when the case was called, plaintiffs’ counsel 
vxithdrew from the case at the request of the plaintiff, Sid¬ 
ney S. Taylor, due to a misunderstandin«: which resulted 
fi-oni the fact that said plaintiff was not aware that the at¬ 
torney he had orierinallv retained had associated with him 

» C7 ^ 

trial counsel who had filed the suit and had ajjpeared in 
court but who were not known to said plaintiff. After the 
withdrawal of appearance, in open court, by said trial coun¬ 
sel, there then being no counsel of record for the plaintiffs, 
the court continued the case to March 7, 1945. On March 
7,1945, the record (App. 6) showed that Carter had not yet 
filed an answer and his motion to dismiss for lack of juris- 
diction was still pending. On that date, the court dismissed 
the action, there being no appearance for the plaintiffs, and 
the clerk’s file jacket entry (App. 6) stated: 

“Defendants’ (both) oral motion to dismiss for want 
of prosecution granted. Plaintiff or his counsel not 
appearing. (Raedy)” 

Subsequently plaintiffs employed the same trial counsel 
who had withdrawn their appearance in the Municipal 
Court on February 21, 1945. On May 8, 1945, an action, 
hereinafter referred to as the second action, was filed on 
])laiiititfs’ behalf in the District Court of the United States 
for the District of Columbia against the same defendants 
for the same causes of action. The corporate defendant 
filed its answer (App. 32) in the District Court on May 28, 
1945, and Carter filed his answer (App. 33) on June 9,1945, 
and neither answer set up as a defense or made any refer¬ 
ence to the aforesaid entry of dismissal of March 7, 1945 
in the so-called “first action” in the Municipal Court. 

The second action came up for pretrial hearing in the 
District Court on January 24, 1946, and the pretrial judge 
certified it to the Municipal Court for trial pursuant to Sec¬ 
tion 11-756 (a), D. C. Code 1940 (Supplement V), authoriz¬ 
ing such transfer for trial if it ai)pears to the satisfaction 
of the District Court that the action would not justify a 
judgment in excess of $1,000. (App. 35) 
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On December 9, 1946, the second action came up for pre¬ 
trial hearing in the Municipal Court, and the pretrial judge, 
cn motion of both defendants, permitted them to amend 
their answers previously filed in the District Court by filing 
a new defense to the effect that the entry of dismissal in tlie 
first action was res judicata and a bar to the second action. 
After the amendments to the answers were filed (App. 37), 
and at the next pretrial hearing on January 27, 1947, de¬ 
fendants moved for a separate trial on their new defense of 
res judicata and said motion was granted. (App. 36). 

In support of their position that the entry of dismissal in 
the first action was not res judicata but was without preju¬ 
dice and the equivalent of a voluntary non-suit, no issue 
liaving yet been raised by the pleadings, on February 6,1947 
plaintiffs promptly filed, in the first action, a motion to 
clarify the aforesaid entry of dismissal. (App. 7). This 
motion to clarify was argued on February 5, 1947 before 
Judge Eaedy in the Municipal Court, whose clerk had made 
the minute entry of dismissal sought to be clarified. Judge 
Raedy took the motion under advisement and overruled it 
on March 6, 1947, after having stated at the oral argument 
of the motion that she had no recollection of the trial entry 
but that it was not a dismissal under Rule 37. (App. 13). 
Thereupon plaintiffs appealed to the Municipal Court of 
Appeals, where the ruling below was aflBrnied on June 18, 
1947. (App. 29). A petition for allowance of appeal was 
then filed in this court on June 28, 1947 and that petition 
was granted by this court on October 6, 1947. 

RULES OF MUNICIPAL COURT INVOLVED. 

36(c) “When Xo Response by Party Seeking Relief. If 
a party seeking aflBrniative relief fails to respond, an 
adversarv may have the claim dismissed or have a 
trial.” 

37(b) “Involunt.vry Dismissal: Eitect Thereof. For 
failure of the plaintiff to comply with these rules or 
any order of Court, a defendant may move for dis¬ 
missal of an action or of any claim against him. 




After the plaintiff has completed the presentation of 
his evidence, the defendant, without waiving his 
right to offer evidence in the event the motion is not 
granted, may move for a dismissal on the ground 
that upon the facts and the law the plaintiff has 
shown no right to relief. Unless the Court in its or¬ 
der for dismissal otherwise specifies, a dismissal un¬ 
der this subdivision and any dismissal not provided 
for in this rule, other than a dismissal for lack of 
jurisdiction, operates as an adjudication upon the 
merits. ’ ’ 

48(a) “Orders. Unless the Court shall otherwise direct, 
its action shall be evidenced by a minute entry of the 
clerk, in lieu of any requirement of formal written 
order under these rules.” 

53(a) “Clerical Mistakes. Clerical mistakes in judg¬ 
ments, orders or other parts of the record and errors 
therein arising from oversight or omission may be 
corrected by the Court at any time of its own initia¬ 
tive or on the motion of any party and after such 
notice, if any, as the Court orders.” 

STATEMENT OF POINTS. 

1. Although the plaintiffs’ failure to appear on March 7, 
1945 permitted a dismissal, the dismissal warranted under 
the rules of the Municipal Court could only be a dismissal 
without prejudice under Rule 36(c); it could not be a dis¬ 
missal under Rule 37(b), and the Municipal Court erred in 
overruling plaintiffs’ motion to clarify the dismissal entry 
in accordance with Rule 36 (c); the Municipal Court of 
Appeals erred in its affirmance of the trial court’s action 
and further erred in stating that the dismissal, contrary to 
an opinion expressed by the trial court, came within the 
purview of Rule 37(b). 

2. The failure of the clerk to enter the dismissal as a 
dismissal without prejudice, for failure to appear, in 
accordance with Rule 36(c) was a clerical error. 

3. The trial court had the power and the duty to correct 
such clerical error when it was brought to its attention. 
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4. The Municipal Court of Appeals misinterpreted the 
Rules of the Municipal Court and misapplied the control¬ 
ling law applicable to the case at bar. 

SUMMARY OF ARGUMENT. 

In overruling plaintiffs' motion below, the lower courts 
refused to follow the general law and overwhelming weight 
of authoritv that the error, such as was made bv the clerk 
of tile trial court in the dismissal entry, constituted a cler¬ 
ical error which can be corrected at any time. The failure 
to do so deprived plaintiffs of a substantive right. Not 
only did the lower courts refuse to follow the controlling 
law but the Municipal Court of Appeals cited as authority 
for its affirmance, American National Bank <& Trust Co. 
V. United States, 79 U. S. App. D. C. 62, 142 F. (2d) 571, 
which it misconstrued and misapplied to the case at bar. 

Rule 36 was the controlling rule in the trial court when 
the entry of dismissal was made. At the argument on the 
motion to clarify the trial .iudge stated in effect that the 
dismissal was under Rule 36 by expressly stating that it 
was not under Rule 37. Such a dismissal can only be a 
dismissal without prejudice in view of both the language 
and the history of Rule 36. Rule 36 was promulgated be¬ 
cause of the unique practice in the Municipal Court re¬ 
quiring more frequent appearances than in the Federal 
Courts. This rule is very specific and clear as to the con¬ 
sequences resulting from the failure of any party to 
appear. Rule 36(c) specifically applies to the plaintiff^s 
failure to appear. It provides for a voluntary non-suit 
which is a dismissal without prejudice. Rule 37 relates 
generally to failures to prosecute and is a carry over from 
the comparable District Court rule and provides that such 
failure may result in a dismissal with prejudice. The law 
is well settled that a specific rule, where applicable, will 
control over the general rule. A fortiori. Rule 36(c), not 
37(b), is controlling. 






7 


ARGUMENT. 

I. The Dismissal for Failure of Plaintiffs to Appear 
Warranted a Dismissal Without Prejudice Under Rule 
36(c) But Not a Dismissal With Prejudice Under Rule 
37(b). 

A. Status of the case on March 7, 1945. 

The statement of the case, supra, sets forth the events 
leading up to the entry of dismissal on March 7, 1945. On 
that day the plaintiffs failed to appear in court for the 
reason stated. At that time the status of the case was as 
follows: The action had been on file for a period of two 
months; the corporate defendant had filed an answer; the 
individual defendant had filed a motion to dismiss claiming 
lack of jurisdiction, and that motion was then ])ending. The 
court could have determined the motion to dismiss for lack 
of jurisdiction without the presence of the plaintiffs. If 
the motion was granted the case would have been dis¬ 
missed for lack of jurisdiction; if the motion was denied 
tliem, under Rule 12(a), the individual defendant would 
have had five days within which to file his answer. Until 
the determination of his motion, the individual defendant 
was not required to file his answer. 

B. Consequences of Plaintiffs’ non-appearance. 

On ^larcli 7, 1945, a plaintiff’s failure to appear was 
governed solely by Rule 36(c) of the Municipal Court 
Rules. The rule is clear, concise and specific. Rule 36(c) 
provides as follows: 

“When No Response By Party Seeking Relief. If a 
party seeking affirmative relief fails to respond, an 
adversary may have the claim dismissed or have a 
trial'\ (Italics supplied) 

Under this rule a defendant had a choice of requesting a 
dismissal without prejudice or demanding a trial upon 
the merits. But a trial on the merits could not have been 
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(lenianded, in the case at bar, until the individual defend¬ 
ant had filed his answer; since that had not yet been done, 
there was no alternative but to request a dismissal under 
Rule 36 (c). Such a dismissal was a dismissal without 
prejudice. 

Rule 36 (c) became effective October 2,1944 and remained 
in elTect until the rule was changed by action of the Judges 
of the Municipal Court on September 22, 1947, effective as 
of October 6, 1947. Prior to October 2, 1944, Rule 36 was 
Rule 6 of the prior rules of the Municipal Court. 36 (c) 
is based upon Sec. 3 of Rule 6 which provided as follows: 

“Failuke of Plaintiff To Appear —If the plaintiff, 
not having filed an affidavit under Rule 16, shall fail 
to appear at the time set for trial, the Court shall, at 
the request of the defendant, enter a nonsuit, or the 
defendant may have a trial”. (Italics supplied) 

For plaintiffs’ failure to appear in a tort case, under old 
Rule 6, the defendants had a choice of requesting the court 
to enter a nonsuit, which was a dismissal without preju¬ 
dice {Slocum v. New York Life Ins. Co., 228 U. S. 364, 
57 L. ed. 879, 891), or demanding a trial on the merits. 
The same choice was preserved under Rule 36(c), though 
the term “non-suit” was substituted bv the term “dis- 

•r 

missal”, meaning voluntary dismissal. In either case the 
dismissal is without prejudice. This is assured by the fact 
that there remained in Rule 36(c) the words “or have a 
trial”. If the defendant could have obtained a dismissal 
with prejudice under Rule 36(c) the words “or have a 
trial” would have been unnecessary and superfluous. The 
procedures in the Municipal Court have not changed nor 
do any other factors appear warranting an inference that 
any different meaning was intended when old Rule 6 was 
superseded by Rule 36(c). Therefore, the defendants, in 
the case at bar, for the plaintiffs’ failure to appear, were 
entitled, at most, under Rule 36(c), to a dismissal without 
prejudice. 
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It is interesting to note that although Rule 36 was de¬ 
leted and a new Rule 36 was substituted therefor by order 
of the Judges of the Municipal Court on September 22, 
1947 to become effective as of October 6, 1947 (to provide 
for the Assignment Commissioner procedure in the Munic- 
i])al Court) the substance of Rule 36(c) was retained in 
what is now Rule 36(h) which provides: 

“If a party seeking affirmative relief shall fail to 
appear on Heturn Day, the Clerk, upon request of the 
adversary party, shall enter the suit dismissed, tvith- 
out prejudice, for lack of prosecution. If, in such 
event the party seeking affirmative relief desires a 
trial, he shall so indicate and thereupon the case shall 
be placed upon the Ready Calendar in accordance 
with Rule 3614(c)”. (Italics supplied) 

C. The entry of dismissal is ambiguous. 

Under the Municipal Court procedure all cases are called 
by the clerk in central assignment to determine which cases 
are ready and which are not. On March 7, 1945, when this 
case was called by the clerk, and the plaintiffs failed to 
respond, defendants apparently made an oral motion to 
dismiss which was granted and the clerk, pursuant to Rule 
4S(a), supra, made the following entry of dismissal: 

“Defendants (both) oral motion to dismiss for want 
of prosecution granted. Plaintiff or his counsel not 
appearing. (Raedy)” (App. 6) 

The above entry of dismissal, as entered by the clerk, is 
ambiguous. It might be interpreted as a dismissal for 
want of prosecution which may be a dismissal under Rule 
37(b), and would be, unless the order stated to the con¬ 
trary, a dismissal with prejudice. Since there is con¬ 
tained in the entrv of dismissal the words “Plaintiff or 
his counsel not appearing” it could be interpreted as a 
dismissal for failure of the plaintiffs to respond under 
Rule 36(c) which is a dismissal without prejudice. The 
trial court stated the dismissal was a dismissal for failure 
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to appear and did not come within Rule 37. At the argu¬ 
ment on the motion to clarify, the following colloquy 
occurred between Judge Raedy and Mr. Schwartz, counsel 
for the corporate defendant. (App. 13) 

“^Ir, Schwartz: And I presume you could hav’e no 
recollection of this case. 

The Court: Not unless something would bring it to 
my attention. When someone does not appear, I just 
dismiss the case. 

• ••••••*• 

Mr. Schwartz: In that state of the record, let me 
say this: When these new rules were promulgated. 
Rule 53 was designed to fix the rights of litigants when 
there was a dismissal for want of prosecution—not 
Rule 53; it is Rule 37(b). When the court promul¬ 
gated that rule, it said when a case is dismissed under 
this rule by an involuntary dismissal, it operates as 
an adjudication upon the merits. 

The Court: Where do you see that! 

Mr. Schwartz: Rule 37(b), page 40. 

The (^ourt: That does not apply to this case. Rule 
37 docs not apply to this case.” 

Therefore, the dismissal entry must have been a dis¬ 
missal under Rule 36 regardless of whether the entry is 
interpreted under the rules alone or in the light of the 
expressed intention of the trial judge. 

II. The Entry of Dismissal Wa^ Incorrectly Entered and, 
as Such, Was a Clerical Error. 

The entry of dismissal was, in reality, a dismissal with¬ 
out prejudice and the error of the clerk, in making the 
ambiguous entry so that it might possibly be interpreted 
as a dismissal with prejudice, was a clerical error which 
error the court had the power and duty to correct at any 
time—even after the expiration of the time for taking an 
appeal. Since the defendants did not plead the dismissal 
of the first action as a bar when they prepared and filed 
their answers to the second action in the District Court, 
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it can be assumed that they had no doubt, at the time of the 
dismissal, that it was one without prejudice. Further, they 
waited eighteen months after their answers had been filed 
in the District Court, and after the pretrial hearing in the 
District Court, before they asked the Municipal Court for 
leave to amend their answers to include a plea of res 
judicata. We submit the Municipal Court had no power 
to permit such amendment to the pleadings in the “second 
action”, since it was certified to it from the District Court 
“for trial”, but that question is not now involved on this 
appeal. 

In Bastajian v. Brown et al., 19 Cal. (2d) 209, 120 P. 2d 
0, 12, it was stated as follows: 

“But where the judgment as signed does not express 
the actual judicial desire or intention of the court at 
all, but is contrary thereto, the signing of such pur¬ 
ported judgment is a clerical error rather than a judi¬ 
cial one.” (Italics supplied) 

Clark v. Scovill, 198 N. Y. 279, 91 N. E. 800, which was 
cited with approval in Lehigh Valley R. R. v. Quereau, 
289 F. 767, is the closest case in point on the questions in¬ 
volved on this appeal. In that case the judgment was 
entered by the trial court on October 3, 1906, dismissing 
the complaint upon the merits. The judgment was entered 
on a verdict rendered by the direction of the court at a 
trial term. Some vears later the defendants, in a subse- 
quent action between the same parties involving the same 
facts, sought to interpose the dismissal order of October 
3,1906 as a bar to the then pending action. As a result of 
that attempted defense, the plaintitfs, on January 11, 1909, 
filed a motion before the same court, which had granted 
the dismissal order, and requested the court to strike from 
the dismissal order the words “on the merits”. The trial 
court granted the motion, but, on appeal to the Appellate 
Division, the order of the trial court was reversed and the 
motion was denied. The plaintiff then obtained leave to 
appeal to the Court of Appeals and the following questions 
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were certified to that court: 1. Did the trial court have the 
power to grant the order appealed from? The Court of 
Appeals answered “Yes”. 2. Was the judgment entered 
ui)on the verdict as directed by the trial court a judgment 
on the merits? The Court of Appeals answered “No”. 
Tlie New York (’ourt of Appeals, in its opinion, in which 
tlie entire bencli concurred, went into great detail and 
stated as follows: 

“Tlie learned justices of the Appellate Division were 
of the opinon that, as the verdict might have been 
directed on the merits, the judgment is a l)ar; hut, 
according to the true rule, it is not a bar unless it must 
have been directed on the merits. The judgment roll 
is tlie primary, but not the exclusive, guide to deter¬ 
mine the (lueslion ; and, when it appears therefrom that 
the judgment might have been rendered on the merits, 
or upon a ground not involving the merits, the jire- 
sumption is that it was not u])on the merits, and the 
burden is upon the one who claims it is a bar to siiow 
by extrinsic evidence consistent with the judgment roll 
that it was in fact rendered on the merits.” (Citing 
Packett Co. v. Sickles, .1 Wall. 4S(), 18 L. ed. ooD) 

As there was a general verdict, the ])resmnption 
from the face of the record is that the merits were not 
passed upon in any way, because it was not necessary 
that they should be. Therefore, on the motion to cor¬ 
rect the judgment by striking from the postea ll:e 
words “on the merits”, the burden was on the defend¬ 
ants to show by extrinsic evidence that the presunij)- 
tion arising from the record was untrue and that the 
merits were actually passed upon . . . 

The insertion of the words “on the merits” in the 
])ostea was wholly without autliority and the motion 
to strike out, whether necessary or not, was pi'ojier, 
because they were inserted without right, and intended 
to mislead. 

The power of the Supreme Court to grant the order 
is challenged by the defendants under sections 724, 
1282 and 1290 of the Code, because the motion was not 
made within one year, nor oven within 2 years after 
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tlie filing of the judgment roll. It is to be observed 
that the motion was not to set aside tlie judgment but 
to make it conform to the decision. This the court 
had inherent power to do, even if statutory authority 
is wanting. The whole power of the court to relieve 
from judgments taken through ‘mistake, inadvertence, 
surprise or excusable neglect’, is not limited by sec¬ 
tion 724; but, in the exercise of its control over its 
judgments, it may open them upon the application of 
any one for suflicient reason, in furtherance of justice. 
Its ))Ower to do so docs not depend on any statute, but 
is Inherent, and it would be quite unfortuante if it 
(lid not possess it to the fullest extent . . . The delay 
in making the motion, as the learned justice who de¬ 
cided it held, ‘was fully and satisfactorily explained’.” 

In MdssacJiusctls Fire <2 Marine Insurance Company v. 
Sellmid:, 58 Fed. (2d) 130, 132, the facts and circumstances 
were very similar to the case at bar, and the court there 
held that the judgment should be modified to show that it 
was a dismissal without prejudice. The court stated as 
follows: 

‘‘In the case there was evidence furnishing ample 
grounds for the action of the trial court in modifying 
the judgment. There was substantial evidence of a 
misunderstanding between the i)laintilT and certain of 
his counsel as to the disposal of the case at the Septem¬ 
ber, 1030, term of court at Deadwood. The result was 
a dismissal on the merits in the absence of counsel for 
the ifiaintiff.... AVhen the real facts were shown, the 
court had ami)lc ground for modifying the judgment, 
and did so.” 

In City and County of San Francisco v. Brown, 153 Cal. 
644, 96 Pac. 281, the court granted an amendment to the 
entry of dismissal after a lapse of 35 years and said: 

“ ‘The only (piestion inv’olved on this appeal is as to 

the jurisdiction of the superior court to make the 
order vacating the judgment. It is insisted by appel¬ 
lant, against such jurisdiction, first, that the court liad 
no power after the expiration of six months from the 
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entry of the judgment April 4, 1905, to vacate it on 
motion; and, secondly, that if there vas error in the 
judgment as entered, it was judicial error, and not 
clerical error or misprision, and, hence, could not be 
corrected by motion to vacate the judgment, hut only 
on motion for a new trial or on ai)peal. Both propo¬ 
sitions of appellant, in so far as they embrace rules of 
law, are correct, but we are satisfied that neither of 
them has application in the jnatter under considera¬ 
tion. The rule that a motion to vacate a judgment cannot 
he made after six months from its entry has api)lica- 
tion only where the judgment which it is sought to 
vacate is the judgment which was actually rendered 
by the court. But here it is apparent that the judgment 
which was entered was not the judgment rendered by 
the court. The judgment, as rendered, was one of non¬ 
suit only, the effect of which was simjdy to declare 
that the ])laintiff had failed to make proof of mate¬ 
rial allegations necessary to sustain his cause of ac¬ 
tion. It decided nothing on the merits of the controversy, 
and necessarily could not, as its effect was to virtually 
put the plaintiff out of court.’ ”. 

In Trcece v. Trcecc, 125 Cal. App. 726, 14 Pac. 2d 95, the 
court stated: 

“ ‘As to this objection it will be sufficient to say that 
the power to correct its record to accord with the facts, 
where the error ai)pears on the face of the record, is 
not lost by mere lapse of tim.e. C'ity and (’ounty of 
San Francisco v. Brown, 15M Cal. 644, 96 P. 281.^ But 
whether the alleged error was clerical or judicial in its 
nature we think it unnecessary to determine. Judg¬ 
ments are to have a reasonable intendment (34 Cor. 
Jur., Judgments, p. 502), and where it admits of two 
constructions, that one will be adoi)ted which is conso¬ 
nant with the judgment which should have been ren¬ 
dered on the facts and law of the case. AVatson v. Law- 
son, 166 Cal. 235, 135 P. 961. It has been said that: 
‘Wherever the entry of a judgment is so obscure as not 
to clearly ex])ress the exact determination of the court, 
reference may he had to the jJeadings and the other 
proceedings: and if, with the light thus thrown upon 
such entry, its obscurity is dispelled and its intended 
signification made apparent, the judgment will be up¬ 
held and carried into effect * * * as though its meaning 
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and intendment were made clear and manifest by its 
own terms’.” 

In Cidligan v. Leider, 65 Cal. (2d) 51, 149 Pac. (2d) 894, 
it was stated: 

“Tliat clerical error did not appear on tlie face of the 
record does not prevent the court from correcting the 
entry.” 


In Rae v. Brunswick Tire Corporation, 45 Ariz. 135, 40 
Pac. (2d) 978, the court said: 

“It is, of course, true that the minutes of a court are 
presumed to state accurately what action is taken rela¬ 
tive to tlie matters concerning which they speak and for 
this reason one is justified in relying on them as cor¬ 
rect. But it is equally true that, due to oversight, mis¬ 
understanding or other cause, they sometimes do not 
do tliis, and when such is the case it is not merely the 
right hut the diitjj of the court, when the matter is 
called to its attention, to order them modified or 
changed in such manner that they do speak truth¬ 
fully.” (Italics supplied) 

In Gallagher v. Jones, 64 Okla. 41,166 Pac. 204,10 A.L.R. 
518, the court stated as follows: 

“To apply the rule contended for by counsel for plain¬ 
tiff in error to the facts of this case would perhaps de¬ 
feat what may ])e an entirely meritorious cause of ac¬ 
tion, and work a denial of justice to the defendant in 
error solely by reason of a clerical mistake in recording 
the order actually made and intended to be made by the 
court. ’ ’ 

See also: 

Beam v. Bridgers, 111 N. C. 269, 16 S. E. 391 

Blair v. Durham, 139 Fed. (2d) 261 

Bolilen V. Metropolitan El. Ry. Co., 121 N. Y. 546, 
24 N. E. 932 

Caruso v. Metropolitan 5 to 50 Cent Store, 212 N. Y. 
S. 199 

Fidelity d Deposit Co. of Md. v. Mac Gruer et al., 77 
F. (2d) 83 

Gilmer v. Grand Rapids, 16 Fed. 708 

Sinnock v. Marney, 250 Ill. App. 266 
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III. Correction of tlie Clerical Error Should Have Been 
Effected on Plaintiffs’ Motion to Clarify. 

Courts of record have always had the inherent power to 
correct their judginents, orders and decrees so that they 
may conform to and speak the trutli. A court not only has 
the power but the duty to make such corrections when the 
error is brou^fht to its attention. Rule 53(a) of the Munici¬ 
pal Court Rules specifically provides that the correction of 
clerical mistakes may be made at any time. Rule 53(a) pro¬ 
vides as follows: 

“Clerical Mistakes. Clerical mistakes in jud.:^nents, 
orders or other parts of the record and errors therein 
arisinjif from oversight or omission may be corrected 
by the Court at any time of its own initiative or on the 
motion of any party and after such notice, if any, as the 
Court orders.” 

IV. The Municipal Court of Appeals Misinterpreted the 
Rules of the Municipal Court and Misapplied the Control¬ 
ling Law Applicable to the Case at Bar. 

A. The Lower Court failed to determine important ques¬ 
tions involving procedure before the Municipal Court. 

The l^Iunicipal Court of Appeals stated in its opinion, 
“this case involves important questions affecting the jur¬ 
isdiction of and i)rocedure in the Municipal Court”. The 
lower court went into great detail regarding the jurisdic¬ 
tional questions but it failed to discuss or render an opin¬ 
ion on the procedural questions to which (luestions it had 
previously referred as “important questions”. As far as 
the procedural questions were concerned it left them as it 
found them—in utter confusion. In a court which handles 
as many cases as does the Municipal Court, involving thou¬ 
sands of litigants, it is necessary that the procedure before 
that court be uniform, consistent and understandable. The 
decision of the lower court completely ignored Rule 36(c). 
That rule specifically provides for the consequences result- 
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ing from the failure to appear. That rule governs the t^i^e 
of dismissal permissible if a party fails to appear. Rule 
37(b) is general in its terms whereas Rule 36(c) is specific. 
The law is well settled that a special provision relating to a 
given subject prevails over the general provision relating 
to that same subject. 

D. Ginsberg d Sons v. Popkin, 285 U. S. 204, 76 L. ed. 

704 

Bailey v. Allen E. Walker, Inc., 55 App. D. C. 74, 2 F. 
(2d) 123 

The lower court, we submit, erroneously assumed the dis¬ 
missal to be governed by Rule 37(b). 

B. The Lower Court failed to apply the controlling law. 

Tlie lower court concluded that even if error was com¬ 
mitted in the dismissal entry it constituted judicial error 
rather than clerical error. The lower court apparently 
liased its conclusion solely on the fact that the minute entry 
of dismissal corresponded with the jacket entry of dis¬ 
missal. Pursuant to Rule 48(a), supra, both entries were 
made by the clerk. Neither entry was a formal order 
signed by the trial judge nor was either entry based upon 
or copied from a formal order signed by the trial judge. 
Plaintiffs do not contend that there was error in copying 
the minute entry of dismissal from the file jacket entry of 
dismissal or vice-versa. The error was the failure of the 
first entrv of dismissal to record the dismissal intended and 
granted by court and the only type of dismissal which could 
have been granted pursuant to the Municipal Court Rules. 
It is not necessary to repeat the cases heretofore cited, but 
it is obvious that the low^er court has refused to follow the 
controlling authorities on clerical error. 
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C. The Lower Court misconstrued and misapplied as au¬ 
thority for the case at bar a prior decision of this Court. 

The lowei’ court, in its uffirniaiiee of tlie trial court cited 
as authority tlierefor American Naftonal Batik <C Trust Co. 
V. United States, 79 U. S. App. D. C. 62, 142 F, (2d) oTl. 
That case had no application to the questions before the 
lower court in this case. The American Xational Bank 
case was before this court on appeal from the District 
Court which had jiTanted, in the second action filed by the 
X)laintiff, defendant’s motion for summary judg'inent on the 
jrrouiid that the dismissal of the first action for want of 
prosecution under Rule 41(b) of the Federal Rules of Civil 
Procedure was a dismissal with prejudice and, therefore, a 
bar to the second action. The defendant had i)reviously 
filed suit in the United States District Court for the North¬ 
ern District of Illinois in which court there was a trial ux)on 
the merits, the verdict was in favor of the defendant and the 
])laintifF a])pealed to the United States Circuit Court of 
Appeal for the Seventh Circuit which court reversed the 
lower court and i*ranted a new trial. The plaintilT failed 
to proceed with the new trial whereupon the defendant filed 
a motion, copy of which was served upon the plaintiff, to 
dismiss the cause of action for want of prosecution. That 
motion was liTanted. Thereafter the plaintiff filed suit in 
tlie District Court, here, aijainst the same defendant for 
the same cause of action. The American National Bank 
case pertained to an appeal in the second action on the ques¬ 
tion of res judicata. The case at bar pertains to an appeal, 
in the first action, not on the question of res judicata but 
on the question of the correctness of the entry of dismissal. 
In citing the American National Bank case as authority for 
its affirmance of the trial court the lower court did not con¬ 
sider the questions before it on appeal but undoubtedly 
must have presupposed an adverse decision in the “second 
action” which case was not before it. 
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CONCLUSION. 

For the foregoing- reasons it is respectfully submitted 
that the lower courts were in error in refusing to clarify 
tlie entry of dismissal and their rulings should be reversed 
with directions to correct the entry of dismissal so as to 
clearly show that it was a dismissal without ])re.]udice. 

Respectfully submitted, 

Alvin L. Newmyeu, 

David G. Bkess, 

EOLLaiND (t. LaMENSDORF, 

Rust Building, 

Attorneys for Appellants. 
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2 [Filed l/4/19i5] 

IN THE MUNICIP.VL, COURT FOR THE DISTRICT OF COLUMBIA 

No. A-19696 
Complaint 

(Damages for personal injuries) to passengers in taxicab 

and automobile collision. 

1. The claims for relief heroin on behalf of the plaintitfs, 
Sidney S. Taylor and Lida C. Taylor, against the defen¬ 
dants, Yellow Cab Co. of D. C. Inc., a corporation, and Ray¬ 
mond L. Carter, are for amounts less than .$3000 and are 
within the jurisdiction of this court. 

2. On July 12, 1944 at or abou: 11:50 a.m. the plaintiffs, 
Sidney S. Taylor and Lida C. Taylor, were riding as pas¬ 
sengers in a taxicab owned by the defendants. Yellow Cab 
Company of D. C. Inc., a corporation, engaged in the taxi¬ 
cab business in the District of Columbia as a common car¬ 
rier of passengers for hire, which taxicab was being op¬ 
erated with its permission and consent by its agent, servant 
and employee, in an easterly direction on Pennsylvania 
Avenue, Southeast, or at about its intersection with llth 
Street, Southeast, in the District of Columbia. At said time 
and place the defendant, Raymond L. Carter, owned and 
was operating an automobile in a southerly direction on 
llth Street, Southeast at or about said intersection. As a 

result of the negligence and carelessness of each of 

3 the drivers in the operation of said respective 
vehicles, and as a result of their violation of the 

Traffic and Motor Vehicle Regulations for the District of 
Columbia then and there in full force and effect, said ve¬ 
hicles collided with each other within said intersection and, 
as a result thereof, said plaintiffs were thrown from their 
positions in said taxicab against parts thereof, and thereby 
sustained serious and permanent physical injuries. 

3. The injuries sustained by the plaintiff, Sidney S. Tay¬ 
lor, consisted of numerous bruises and contusions about his 
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arms, legs, and body, and said plaintiff sustained severe 
contusions and bruises about both legs which aggravated a 
preexisting phlebitis and caused said legs to become in¬ 
flamed and swollen with permanent injury thereto, and he 
sustained a severe sprain of his right ankle with permanent 
injury to the muscles, tissues and ligaments thereof and 
with permanent impairment of his use thereof, and his ner¬ 
vous system was severely shocked and x^ermanently im¬ 
paired, and he suffered and will in the future suffer great 
physical pain and mental anguish and as a result of said 
injuries he incurred and will in the future incur large ex- 
jjenses for medical treatment in an effort to cure said in¬ 
juries and he lost much time from his employment with 
large loss of earnings, all to his damage in the sum of 
$2500. 

4. The physical injuries sustained, as aforesaid, by the 
plaintiff, Lida C. Taylor, consisted of numerous bruises and 
contusions over her arms, legs and body, and she sustained 
numerous bruises and lacerations about both knees, and she 
sustained a severe sprain to her left ankle, with permanent 
impairment of her use thereof, and her nervous system was 
severely shocked and permanently impaired and she suf¬ 
fered and will in the future suffer great physical pain and 
mental anguish, all to the damage of the plaintiff, Lida C. 
Taylor, in the sum of $3000. 

5. Plaintiff, Sidney S. Taylor, is the husband of the plain¬ 
tiff, Lida C. Taylor and as a result of the injuries sustained 
by his said wife, as aforesaid, he incurred substantial ex¬ 
pense for medical treatment in an effort to cure his said 

wife of said injuries, and he lost and will in the fu- 
4 ture lose the services and consortium of his said wife, 

all to the damage of the plaintiff, Sidney S. Taylor, 
in the sum of $500. 

6. Wherefore plaintiff Sidney S. Taylor demands judg¬ 
ment against the defendants and each of them in the sum of 
$3000, besides costs. 
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7. Ayberefoi'e plaintiff Lida C. Taylor demands judgment 
against the defendants and each of them in the sum of 
$3000, besides costs. 


/s/ Alvix L. Xewmyer 

Ationicy for Plaintiffs 


5 [Filed January 29, 1945] 

Xo. A-19696 

Answer of Defendant Yellow Ca.b Co. of D. C. Inc. 

First Defense 

The defendant Yellow Cab Co. of D. C., Inc. admits that 
at the time and place alleged in the complaint the plaintiffs 
were passengers in a taxicab of this defendant which was 
in collision with an automobile owned and operated by the 
defendant Kayiiiond L. Carter. This defendant denies that 
its taxicab was operated by its agent, servant and employee, 
and declares that the said taxicab was operated by its lessee 
with its consent. This defendant denies that it or its lessee 
was negligent in any respect alleged in the complaint, but 
asserts that its taxicab was at all times operated in a care¬ 
ful and pi’udent manner. This defendant is without knowl¬ 
edge or information suHicient to form a belief as to anv 
injuries or damages allegedly sustained by the plaintiffs, 
and accordingly denies the allegations of the complaint per¬ 
taining thereto. This defendant farther denies each and 
every allegation of the complaint not expressly admitted 
lierein. 

Second Defense 

If plaintiffs were injured or damaged, said injuries or 
damages resulted solely from the negligence of the defen¬ 
dant Raymond L. Carter and from the failure of the defen- 
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dant Raymond L. Carter to comply with the Traffic and Mo¬ 
tor Vehicle Regulations for the District of Columbia. 

/s/ Alfred M. Schwartz 
/ s/ A. Arvin Lyxx 

1106 Vermont Ave. X. W. 
Washington, D. C., 

Attorneys for defendant Yel¬ 
low Cab Co. of D. C. Inc. 

• **•*'•••** 

6 Filed February 14, 1945 

Xo. A-19696 

Motion to Dismiss Complaint 

Comes now defendant, Raymond L. Carter, by his attoi'- 
neys John D. Fitzgerald and Donald M. Sullivan, and moves 
tlie Court to dismiss the action filed herein by the plaintiffs 
because of this Court’s lack of jurisdiction over the subject 
matter involved herein for the reason that the aggregate 
total of the suit filed amounts to $6,000.00 and this Court’s 
jurisdiction is limited to $3,000.00. 

/s/ JoHX D. Fitzgerald 
/s/ Doxald M. Sullivax 
226 Woodward Building, 
Washington, D. C., 
Attorneys for Defendant, 
Raymond L. Carter. 

Notice 

February 14, 1945 

Alvin L. Newmyer, Esq., 

Rust Building, 

Attorney for Plaintiffs: 

Sir: 

Please take notice that the foregoing Motion and an¬ 
nexed Points and Authorities will be set down for hearing 
before one of the Judges of the Municipal Court for the 






District of Columbia at 10:00 A.M. February 19, 1945, or 
as soon thereafter as counsel may be heard. 

/s/ John D. Fitzger.m.i> 

/s/ Donajld M. Sullivan 

Attorneys for Defendant, 
Raymond L. Carter. 


9 Notations on Jaxiket Case No. A-19,696 


Date 

Jan. 24,1945 
Feb. 15,1945 
Feb. 19,1945 
Feb. 21,1945 
Mar. 7,1945 


Feb. 6,1947 
Mo. to clarify 


Mar. 6,1947 


:\Iar. 26,1947 



P, 1947 


Court Clerk’s Memo. Judge 

Files 

Cont. Feb. 21st D Neilson 

No appearance Neilson 

Cont. Mar. 7th P 

Defts (both) oral motion to dismiss 
for want of prosecution granted. 

Pltf. or his counsel not appearing 
M. 152, p. 187 Kaedy 


Raedy 

Brief to be submitted by attorney 
for Sidney S. Taylor February 10, 

1947 

Pltfs herein filed Motion for Clari¬ 
fication of Order, overruled. M. 

146, p. 385 Raedy 

Defts’ herein filed Motion to strike 
item 7 of appellants’ Designation 
of Record overruled. Further, 
pltfs’ herein filed Motion to strike 
item 1 of appellants’ Designation 
of Record, overruled. M. 146, p. 

390 Raedy 

Defts’ objections to the statement 
of Proceedings and Evidence, 
granted, as to item number 6 of 
said objections. M. 155, p. 138 Raedy 
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11 Filed Feb 3 1947 

No. A-19696 

Motion for Clarification of Order 

Comes now the plaintiffs, through counsel, and moves 
ths Honorable court to clarify the court’s Order, entered 
on March 7, 1945, and for reasons therefor refers to the 
Memorandum of Points and Authorities in support of said 
Motion. 

Newmyer & Bress 

By (s) Rollaxd G. Lamensdorf 
Attorneys for Plaintiffs 
Rust Building 

To: Alfred M. Schw^^jitz, Esq., 

Attorney for Defendant, 

Yellow Cab Company of D. C., Inc., 

1106 Vermont Avenue, N.W., 

'Washington, D. C., 

and Donald M. Sullivan, Esq., 
and John D. Fitzgerald, Esq., 

Attorneys for Defendant, 

Raymond L. Carter, 

226 'Woodward Building, 

'Washington, D. C. 

Please take notice that the above Motion, together with 
the Memorandum of Points and Authorities in support 
thereof attached hereto, will be presented to Judge Raedy 
on the 6th day of February 1947 at 10 o’clock A.M., or as 
soon thereafter as counsel can be heard. 

Newmyer & Bress 

By (s) RoLLiVND G. Lamensdorf 

##•••***•• 
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12 [No. A 1S696] 

Memorandum on Points and Authorities in Support of 
Plaintiff’s Motion to Clarify Order. 

On January 4, 1945 the above entitled action was filed in 
the Municipal Court on behalf of the plaintiffs and the re¬ 
turn date thereon was January 26, 1945. During the in¬ 
terim, the defendant, The Yellow Cab Company of D. C., 
Inc., was properly served but it was necessary to issue an 
alias writ against the defendant, Raymond L. Carter, and 
the return date on this alias was February 15, 1945. On 
January 31, 1945, counsel for the plaintiffs received an 
answer from the defendant. The Yellow Cab Company of 
D. C., Inc. On February 14, 1945 the plaintiffs received a 
copy of defendant Carter’s Motion to Dismiss for Lack of 
Jurisdiction on the ground that the total sum claimed ex¬ 
ceeded $3000. This Motion was set for hearing on Feb¬ 
ruary 19, 1945. On February 15, 1945, the return date 
against the defendant. Carter, at the request of the 
defendants, the case was continued to February 21, 
1945. On February 19, 1945, the date set for the 
^fotion to Dismiss for Lack of Jurisdiction, there was 
no appearance on behalf of the defendants. On Feb¬ 
ruary 21, 1945, plaintiffs and their counsel were present 
but there was a misunderstanding between them and coun¬ 
sel for the plaintiffs withdrew from the case at plaintiffs’ 
request. The court record does not show a praecipe being- 
filed to this effect but counsel noted on his record that such 
a notice had been filed. Counsel for the defendants were 
apprised of this fact. There is a notation of the jacket of 
this case, dated March 7, 1945, as follows: “Defendants 
(both) oral Motion to Dismiss for Want of Prosecu¬ 
tion Granted. Plaintiff or his counsel not appearing 
(Raedy) ”. 

13 It is felt that it was the intention of the court and 
also the intention of counsel at the time this case was 

dismissed for want of prosecution that such dismissal was 
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without prejudice and, because of what has transpired dur¬ 
ing- tlie past month as will liereiiiafter be set forth, it is 
felt that it is necessary to have the court clarify its order 
of March 7, 1945 by adding thereto that said motion was 
granted without i)rejudicc. The plaintiffs do not request 
that such order, at this late date, be vacated but, in order 
that justice might properly be meted out in Civil Action 
Xo. 21,011 which will hereafter be referred to, it is neces¬ 
sary that the court, not change, but clarify its order of 
March 7, 1945. 

At the time this action was dismissed for want of prose¬ 
cution, such dismissal was made on an oral motion and, 
there was i)ending at the time, defendant Carter’s ^lotion 
for Dismissal for Lack of Jurisdiction. The defendant. 
The Yellow Cab Company of D. C., Inc., had filed an answer 
but the other defendant. Carter, had not yet filed his 
answer. 

On May 9, 1945, plaintiffs, after re-employing the same 
counsel, filed suit against both defendants in the District 
Court of the United States for the District of Columbia, 
Civil Action Xo. 28S56. Answers were filed on behalf of 
both defendants without denying jurisdiction of that court 
or without mention of the dismissal of C. Xo. 19696 as 
being a bar or any other defense. That action was pretried 
on January 24,1946 before Mr. Justice McGuire and, at no 
time, did the defendants set up the defense of “res judi¬ 
cata’’. ^Ir. Justice McGuire certified Civil Action X’o. 
2SS56 to the Municipal Court where it was assigned the Xo. 
A-21,0n. 

For nearly two years counsel for the defendants failed 
to set up the defense that i\I. C. Xo. 19696 was dismissed 
with prejudice. Had such a defense been set up at the time 
the defendants filed their answer in the District Court, it 
would have given the plaintiffs ample opportunity to have 
filed a motion in the Municipal Court to have vacated said 
order of dismissal for want of prosecution and, if the de¬ 
fendants had even set up such a defense within a 
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14 year after the dismissal, because of the fact neither 
the plaintiff nor his counsel was present in court at 
the time the case was dismissed, plaintiffs would have had 
an opportunity to have vacated the dismissal for want of 
prosecution. However, the defendants did not set up such 
a defense until December of 1946, nearlv two vears after 
this court had dismissed M. C. Xo. 19696. 

At that time, over the objections of the plaintiffs, the 
defendants were permitted to amend their answers by set¬ 
ting up an additional defense of res judicata. The defen¬ 
dants waived this alleged defense and should not, at this 
late date, have been permitted to amend their answers. 
But since such permission has been granted, in all fairness 
to all parties concerned, plaintiffs believe it is perfectly 
proper for the Court which entered the order of March 7, 
1945 in M. 0. Xo. 19696 to clarify tliat order at this time. 

Had the Court on March 7, 1945 intended that the dis¬ 
missal for Want of Prosecution to have been granted with 
prejudice, the Court would have so stated; if counsel for 
the defendants had thought said Order was granted with 
prejudice they would have set up such a defense in their 
answers filed in the District Court or, at least, at the time 
of the pretrial of the case. Xeither of these did they do. 

There has never been a trial on the merits of this case 
and there is no doubt that the plaintiffs have a recoverable 
claim against both or at least one of the defendants and, 
to preclude them at this time by misinterpretation of the 
court’s order dismissing this action for want of prosecu¬ 
tion, would be depriving these plaintiffs of their day in 
court on a mere technicality, which the defendants them¬ 
selves have waived by their failure to set up such a defense 
until December of 1946, and would be a gross miscarriage 
of justice. It has been the purpose of the Federal Rules 
of Civil Procedure, which are applicable to A cases in the 
Municipal Court, to remove mere technicalities that have 
stood in the way of final and complete justice and it was 
not the intention of the framers of these rules that such 
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tc'chnicalities would preclude those, who have a valid claim 
of action, from recovery. 

Wherefore it is respectfully requested that the 
court clarify its order, dated March 7, 1945, by in- 
sertinji* therein after the words “Motion to Dismiss 
for IVant of Prosecution Granted”, the words “Without 
Prejudice”. 

Newmyer & Bress 
By (s) Rolland G. Lamexsdorf 
Attorneys for Plaintiffs 
Rust Building 

*••«•**#•# 


No. A-19696 

Excerpts from Transcript of Hearing 

« 

72 Washington, D. C., 

Thursday, February 6, 1947. 

The above matter came on for hearing before Hon. Ellen 
K. Raedy, one of the associate judges of the Municipal 
Court, when tlie following proceedings were had: 

Api’earaxces : 

i\rossrs. Newmyer & Bress 

By Rollaxd G. Lamexsdorf, Esq., on behalf of plain¬ 
tiffs. 

Alfred M. Schwartz, Esq., and Samxtel A. Friedman, 
Esq., on behalf of defendant. Yellow Cab Company 
of D. C., Inc. 

John D. Fitzgerald, Esq., and Donald M. Sullivan, 
Esq., on behalf of defendant, Raymond L. Carter, 

#*•••*#«#• 

76 Mr. Lamensdorf: We feel that in the decision of 
Your Honor, at the time Your Honor dismissed this 
case in the first instance, it was the intention that it would 
be dismissed without prejudice. We feel under the circum¬ 
stances that if this were dismissed with prejudice Your 


Honor would have so said, frankly. We have no doubt that 
it was the intention of counsel for defendants if Vour Honor 
had dismissed that case with prejudice, or if Your Honor 
intended it should be dismissed with prejudice, they surely 
would have so answered when they filed their answer in 
1945, or they would have mentioned it at pre-trial 

77 in January, 1946. At that time, we would have had 
an opportunity to vacate this order under the Judi¬ 
ciary Act. 

We feel, under the circumstances, if Your Honor please, 
that there would be manifest injustice if they were per¬ 
mitted to contend the dismissal by Y^our Honor for want 
of prosecution was res judicata. The only way we can 
clarify this in the second suit. No. 21011 in this court, is 
by Y’our Honor clarifying this order by stating therein that 
the case was dismissed for want of prosecution without 
prejudice. I believe that would clear up everything. 

Hr. Schwartz: I do not have to call Your Honor’s atten¬ 
tion to the fact, because Y^our Honor is so cognizant of it 
when you sit in this court room as the presiding judge over 
the central assignment. Your Honor disposes each morning 
of approximately 125 cases. 

The original case, which is this case. No. A-19,696, and 
that is the matter before Your Honor, and that is the only 
case before Your Honor. It came into court in February, 
I think— 

Mr. Lamensdorf (interposing): It was filed in January, 
1945. 

Mr. Schwartz: It was originally returned January 24, 
1945, and came into this court in February and again in 
March, 1945, at which time it was dismissed for want of 
prosecution. 

I ask Y"our Honor to state whether or not Your 

78 Honor has any recollection of this case when it came 
up before. 

The Court: No; I only have the record before me. I do 
not pay much attention when they are dismissed. 
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i\[r. Schwartz: And I presume you could have no recol¬ 
lection of this case. 

The Court: Not unless something would bring it to my 
attention. When someone does not appear, I just dismiss 
the case. 

Mr. Schwartz: And nothing has occurred which could 
refresh the recollection which Your Honor has of it. 

The Court: That is right. 

Mr. Schwartz: In that state of the record, let me say 
this: when these new rules were promulgated. Rule 53 was 
designed to fix the rights of litigants when there was a dis¬ 
missal for want of prosecution—not Rule 53; it is Rule 
37 (b). When the court promulgated that rule, it said 
when a case is dismissed under this rule by an involuntary 
dismissal, it operates as an adjudication upon the merits. 

The Court: Where do you see that? 

Mr. Schwartz: Rule 37 (b), page 40. 

The Court: That does not apply to this case. Rule 37 
does not apply to this case. 

Mr. Schwartz: The Court of Appeals said it does. 

The Court: Where? 37 (a)? 

^Ir. Schwartz: We are not dealing with that situa- 
79 tion at this moment, but the Court of Appeals held 
that a similar rule, 41 (b), of the Federal Rules of 
('’ivil Procedure, gave to a dismissal “for want of prosecu¬ 
tion” the cilect of an adjudication upon the merits unless 
otherwise specified in the order. 

That is the situation here. Nothing was specified in the 
order to show otherwise. It was the intention of the fram¬ 
ers of Rule 41 (b) of the Federal Rules of Civil Procedure, 
and likewise this Court, promulgating this rule, where noth¬ 
ing was said to the contrary— 

The Court (interposing): What case did you have there? 
What is the citation; 79 U. S. Appeals 62? What is the 
name of it? 

Mr. Schwartz: The American National Bank & Trust 
Company of Chicago v. the United States. 
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This same matter came on before Judge Quinn in the 
other case. 

The Court: What other case? 

iSIr. Schwartz: The second case which has been certified 
bach to this court, and he had no doubt in expressing his 
opinion that the rule was applicable. 

The Court: What did he do? 

Mr. Schwartz: He pre-tried it and required a separate 
trial of this fourth defense on the ground tliat this dis¬ 
poses of the matter. 

Mr. Lamensdorf: He did not pre-try it. The only 

80 question that came up before Judge Quinn was 
whether or not a separate trial should bo had of this 

defense. 

Mr. Schwartz: That is right. 

Mr. Lamensdorf: And he did not grant any order. 

The Court: The case was pre-tried before Judge Mc¬ 
Guire and then he certified the other case to this court. 

^fr. Lamensdorf: Then they filed a motion in the second 
case setting up this defense. 

The Court: Mr. Schwartz, why did Judge McGuire cer¬ 
tify it to this court if he did not pre-try it? 

Mr. Schwartz: Before pre-trying it he came to the con¬ 
clusion that the amount involved did not warrant a verdict 
in excess of $1,000, so he certified it to this court. There is 
no pre-trial order other than it came on for pre-trial. 

The Court: Did he determine that before or after pre¬ 
trial? 

Mr. Schwartz: At pre-trial. 

The Court: But he did pre-try it, then? 

Mr. Schwartz: The case was at issue in the District 
Court. Then we had notice of pre-trial and we went over 
to pre-try it. When he had heard the matter he then con¬ 
cluded that the question involved was in the way of judg¬ 
ment which would not exceed $1,000, and he certified it to 
this court. There was no pre-trial order then. 

The Court: No pre-trial order then, but he did 

81 hear the pre-trial? 



Mr. Schwartz: Yes. j 

The Court: Well, you said before pre-trial. i 

Mr. Schwartz: I lueaiit at the hearing because there is | 
no pre-trial order. It has been pre-tried in this court, the | 
second case. That is not the issue here. The issue here is | 
docs Your Honor have authority and jurisdiction in this | 
case, which is now two years after the entry of a judgment, j 
a final judgment, or the ability to do anything with it other | 
than to deny this motion. i 

The rule says. Rule 53 (b) I think it is, that if there be ! 
a mistake, inadvertence, surprise, excusable neglect, and j 
so on, a motion shall be made within a reasonable time and | 
in no event after three months. I 

Here two years have elapsed. Your Honor, under this ; 
section or rule, has no authority to do anything with it. | 
Under Rule 53 (a) Your Honor cannot do anything with it ! 
because this section has no reference to the matter. That j 
is the jurisdiction in the court to correct a judgment if i 
there is clerical error. | 

The Court: There is no clerical error in this case. j 

Mr. Schwartz: No, Your Honor. | 

Tliere are some cases here which deal with the text in I 

I 

the Cyclopedia of Federal Procedure: | 

“As a general rule, a record cannot be amended I 
82 or changed ujjon the ground that it is erroneous as | 
it stands and not in accordance with the court’s in- j 
tention, if the subject of change is not some error which I 
stands forth of itself upon the face of the record, unless i 
there are minutes of the clerk, notes of the judge, or some | 
other official data demonstrating the propriety thereof. In i 
some instances, however, the judge’s clear recollection of | 
it has been regarded as sufficient basis.” ! 

Your Honor, of course, has indicated you have no recol- | 
lection of what occurred two years ago, which is natural, | 
because you have to dispose of daily up to 125 cases while I 
you sit in the central assignment. ! 

(The Court shook her head.) i 
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Mr. Schwartz: Your Honor just shook your head. Did 
you moan that is correctf 

The Court: Yes. 

Mr. Schwartz: They have come here now, after two 
years, and asked for a judginent to be vacated and a new 
judii’ment entered. They disclaim that is their intention in 
this motion, and they call it a motion to clarify, but actually 
there is nothino; which recjuires clarification. The record is 
simple and clear that it was dismissed for want of prosecu¬ 
tion, so there is not anything: in the record to show it would 
require any action of the court, except to deny the motion. 

i\Ir. Fitzgerald, do you have anything to say? 

Mr. Fitzgerald: Nothing at all. 

83 Mr. Lamensdorf: Thev went for two rears before 

«> 

thev took this action. Thev even took two rears bo- 

* » 

fore they set up such a defense. AVe assume by their failure 
to reply in their answer with the contention of res judicata 
that there was no contention that it was res judicata. We 
assumed at the time this motion was granted to dismiss for 
want of prosecution that there was no intention at that 
time other than that it was dismissed without ])rejudice, 
because all cases are dismissed that way in court, but there 
is a rule which specifically provides that where the clerk 
gives notice of a dismissal for want of prosecution that dis¬ 
missal is without prejudice. 

The Court: To what rule are you referring? 

IMr. Lamensdorf: That is Rule 37 (a) which is headed 
“Voluntary Dismissal”, and the one referring to the clerk 
is Rule 37 (e). 

The Court: 37 (a) does not refer to that. 

Mr. Lamensdorf: The one of the clerk is 37 (c): 

“If a party seeking affirmative relief fails for five months 
from the time the action may be taken, to comply with any 
law, rule, or order requisite to the firosecution of his claim, 
or to avail himself of any right arising through the default 
or failure of an adverse party, the clerk shall warn the 
dilatory party by mail that his claim will stand dismissed 
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if he fails to comply with this rule, making a note in 

84 the docket of the mailing; and if the delinquency 
continues for six months the complaint, counterclaim, 

cross claim, or third party complaint of said party, as the 
case may he, shall stand dismissed without prejudice.” 

iMr. Schwartz: That is a dismissal by the clerk. That is 
not this type of dismissal. 

Mr. Lamensdorf: Counsel for both defendants knew the 
circumstances concerning why Mr. Newmyer was not in 
court at the time. 

The Court: Mr. Newmyer was not his attorney at that 
time. 

Mr. Lamensdorf: That is true. 

The Court: You had withdraum from the case. 

Mr. Lamensdorf: That is right. 

The Court: At the time this case was dismissed. 

Mr. Lamensdorf: Yes; but there is no notation on the 
court i-ecord to that effect, but we do have a notation on our 
document that a precipae had been filed. However, we had 
no knowledge of this motion being made in court. 

AVith regard to Rule 53, which was mentioned by Mr. 
Schwartz, under “Clerical Mistakes”, it says: 

“Clerical mistakes in judgments, orders, or other parts 
of the record and errors therein arising from oversight or 
omission may be corrected by the court at any time.” 

The Court: There is no claim of error here. AVhen 

85 a case is dismissed that is the usual form that the 
clerk must use. 

Mr. Lamensdorf: Really and truly, if Your Honor please, 
the question is whether you dismissed it with or without 
prejudice. 

Mr. Schwartz: I do not think the question of intent alone 
makes any difference. 

Air. Lamensdorf: I think it does. 

Mr. Schwartz: That is the legal effect of it. 

Air. Lamensdorf: There is no adjudication specified on 
its merits. The case Mr. Schwartz cited to you was origi- 
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nally filed in the District Court of Illinois. There was a 
trial on the merits in that case. The plaintiff lost the case 
and appealed. The Court of Appeals reversed it. Tlien 
the plaintiff failed to appear and there was a new suit as a 
result of which it was dismissed for want of i)rosecutIon. 

Mr. Schwartz: There was no trial on the merits. 

Mr. Lamensdorf: I have here the case of Pueblo de Taos 
V. Archuleta, 64 Fed. (2d) 807-812. There are decisions 
which hold that a dismissal for want of prosecution is not 
on the merits and consequently is no bar to a subsequent 
suit in the same cause of action. 

Mr. Schwartz: Don’t you remember that case was de¬ 
cided in 1933 before the adoption of the new rules? 

Mr. Lamensdorf: I am trying to distinguish that 
86 because the case you cited was decided on the merits. 

I think it would be a manifest injustice if on a 
mere technicality like this, which the defendants have 
waived for two years, they are now permitted to prevent 
the plaintiffs from their day in court. I believe Your Honor 
has a perfect right at this time to clarify that order by stat¬ 
ing thereon that the dismissal for want of prosecution was 
granted without prejudice. 

The Court: I want to read the case iVIr. Schwartz refers 
to before I decide this case, and maybe some other cases, 
so T will advise you in high time what I will do. 

Mr. Lamensdorf: I thank you. Your Honor. 

Mr. Schwartz: There is no question that before the new 
rules went into effect a dismissal for want of prosecution 
vras without prejudice, but that was changed by the new 
rules. * 

The Court: If you would like to submit some cases, you 
may. 

Mr. Lamensdorf: I 'will do that. I 'will submit those by 
Monday. Is that satisfactory? 

]\[r. Schwartz: The case which I cited to Your Honor, 
the American National Bank & Trust Company of Chi¬ 
cago V. the United States, which is decisive on the proposi- 
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tioii that if it is a judg-inent with prejudice it bars any 
subsequent action. It actually has nothing to do with the 
present motion, because this goes to the authority of 
Your Honor after two years to modify or alter a 

87 judgment made two years ago. 

Tlie Court; That is a decision which says the 
judge has no right to clarify— 

Mr. Schwartz (interposing): No; the cases hold that 
Your Honor has no right to change the judgment. 

The (^ourt: This is not a judgment. It is an entry. 

Mr. Schwartz; It is a judgnnent of dismissal. 

The Court: It w’as a dismissal. 

Mr. Scliwartz: It is a final judgment. 

Tlie Court: It is a final judgment. 

Mr. Schwartz: Yes; and it so provides in the rules. The 
cases hold that Your Honor has no jurisdiction over this 
motion to change or modify that, for the reason, in the 
Cyclopedia of Federal Procedure, which I read to Your 
Honor a moment ago. That is Section 3587, page 328, Vol¬ 
ume 8, Cyclopedia of Federal Procedure (2d Ed.), and 
among the cases cited in there is the case of Hicklin v. 
^larco, and that is reported in 64 Fed. at page 609. 

Mr. Lamensdorf: Is that Fed. (2d)? 

Mr. Schwartz: No; that is Federal. 

Mr. Lamensdorf: That was before the new rules. 

Mr. Schwartz: Yes; but this deals with the power of the 
court to correct or change a judgment. Your Honor can 
see its sigiiificance. If Your Honor wants to know what 
the facts were— 

88 The Court (interposing): I will read it. 

Mr. Schwartz: Very well. 

The Court: The attorney for the plaintiffs is going to 
submit his memorandum by Monday, and if I require an 
answer, I will call you and advise you. 

i\[r. Schwartz: Yes, Your Honor. The case which I say 
interprets Rule 37 of this court and Rule 41 (b) of the Fed¬ 
eral Rules of Procedure— 
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The Court (interposing): What is that you have there? 
Mr. Schwartz: This is a memorandum we presented to 
Judge Quinn— 

The Court (interposing): Would you leave that with me? 
?^Ir. Schwartz: Yes. Tliis does not deal with what Your 
Honor has to decide. If you want— 

^Ir. Lamensdorf (interposing): It is only whether Your 
Honor has the right to change this. 

The Court: That is right; if I have the right to do it, 
and that will be within my discretion. 

Mr. Schwartz: Yes. 

The Court: Very well. 


25 Filed Feb 17 1947 

Civil Action No. 19696 

Defendants’ Memorandum in Opposition to Plaintiffs’ 
Motion to Clarify Order. 

Plaintiffs’ motion labeled as a “motion to clarifv” is 
actually a misnomer and an attempt to modify and alter 
the judgment of dismissal for w’ant of prosecution, entered 
on March 7,1945. 

33 We submit, finally, that the plaintiffs’ so called 
motion to clarify should and must be denied because: 

1. Their motion asserts no facts and no grounds legally 
sufficient for the relief which the plaintiffs seek. 

2. The judgment or order of dismissal of March 5, 1945, 
is clear and without ambiguity. 

3. No clerical mistake exists or w^as proved. 

4. The record conforms precisely to what occurred, 
namely, that the Court ordered the case dismissed for w’ant 

of prosecution. 

34 5. There has been no show’ing of disparity betw^een 
the record and the truth and, in fact, no evidence 

w’hatever offered by the plaintiffs. 



21 


G, The Court has no recollection of the matter and there 
exists no materials indicative of a disparity between the 
action of the Court and the recorded entry thereof. 

7. Plaintiffs have not alleged nor proved a case for cor¬ 
rection of the record. 

8. Tliis motion was not timely filed and the plaintiffs’ 
riglit to any relief is barred by plaintiffs’ laches. 

/s/ Alfred M. Schwartz 

1106 Vermont Avenue, N. W., 
AVashington, D. C., 

Attorney for Defendant 
Yellow Cab Co. of D. C., Inc. 

/s/ Doxald M. Sullivan (J. D. F.) 

/s/ John D. Fitzger.\ld 

226 Woodward Building, 
AVashington, D. C., 

Attorneys for Defendant 
Raymond L. Carter. 

• #•*•***•# 

Minute Entry 

57 Thursday, March 6,1947 

Judge Raedy 

Mins. 146, 

Page 385: 

Comes now the plaintiffs by their attorney of record and 
their herein filed action for clarification of order being con¬ 
sidered, it is so ordered that said motion be, and is hereby 
overruled. 
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106-A Opinion 

THE MUNICIPAL. COURT OF APPEALS OF THE DISTKICT OF 

COLUMBIA 

No. 504 

Sidney S. Taylor and Lida C. Taylor, Appellants, 

V. 

Yellow Cab Co. of D. C., Inc., a corporation, and 
Raymond L. Carter, Appellees. 

Appeal from The Municipal Court for the 
District of Columbia, 

Civil Division. 

(Argued May 27, 1947 Decided June IS, 1947) 

Rollaiid G. Lamensdorf, with whom Alvin L. Newmyer 
and David G. Bress were on the brief, for appellants, 

Alfred M. Schwartz, with whom Samuel A. Friedman, 
Donald M. Sullivan and John D, Fitzgerald were on the 
brief, for appellees. 

Before Cayton, Chief Judge, and Hood and Cu.vgett, 
Associate Judges. 

CLiiGETT, Associate Judge: This case involves important 
questions affecting the jurisdiction of and procedure in the 
Municipal Court. 

The action is one for damages growing out of an auto¬ 
mobile accident. The jurisdictional question arises by rea¬ 
son of the fact that plaintiffs, who are husband and wife 
and who were both passengers in a taxicab involved in the 
collision, commenced the suit by filing one complaint in 
which the husband claimed $2,500 for pain and suffering, 
medical expenses and loss of earnings on account of his 
own injuries, and $500 for medical expenses for his wife, 
loss of services and consortium, or a total of $3,000. The 
wife herself demanded judgment for $3,000 on account of 
her own pain and suffering. Thus the total amount claimed 
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in the complaint against the two defendants was 

$ 6 , 000 . 

106-B In the trial court one of the defendants, but not 
the other, filed a motion to dismiss the complaint on 
the ground that the Municipal Court had no jurisdiction 
because the total claimed amounted to $6,000, whereas the 
court’s jurisdiction is limited to $3,000. Such motion was 
never acted on by the trial court for reasons which will 
appear liereinafter. The jurisdictional question was not 
argued on appeal until after it had been raised by us during 
oral argument. We deal with the subject, however, first 
because it is our duty to notice an excess of jurisdiction, 
if it appears,^ and second because the question of the juris¬ 
diction of the Municipal Court under such circumstances 
is a novel one. 

The applicable statute, D. C. Code 1940 (Supp. V), 
11-755(a) as amended, provides: 

“The Municipal Court * * * shall have exclusive juris¬ 
diction of civil actions, including counterclaims and cross¬ 
claims, in which the claimed value of personal property or 
the debt or damages claimed, exclusive of interest, attor¬ 
neys’ fees, protest fees, and costs, does not exceed the sum 
of $3,000.” 

Prior to the reorganization of the Municipal Court in 
1942, the Congress had authorized the United States Su¬ 
preme Court to adopt rules of civil procedure for United 
States district courts - and such rules were duly adopted 
in 1938. Under the terms of the ^Municipal Court Act, 
D. C. Code 1940 (Supp. V), ll-756(b), it was provided that 
the court “shall have the power and is hereby directed to 
prescribe, by rules, the forms of process, writs, pleadings 
and motions, and practice and procedure in such court, to 
provide for the efficient administration of justice, and the 

1 1425 F Street Corp. v. Jardin, D. C. Mun. App., - A. 2d -, - 

W. L. R.- , decided May IG, 1947. 

2 28 U. S. C. A. $ 723b. 
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same shall conform as nearly as may be practicable to the 
forms, practice, and procedure now obtaining under the 
Federal Rules of Civil Procedure.” Such rules were 
adopted by the Municipal Court effective October 2, 1944. 

Rule 20(a) of the Federal Rules of Civil Procedure, 
under the heading “Permissive Joinder,” jjrovides 
106-C that “All person may join in one action as plaintiffs 
if they assert any right to relief jointly, severally, 
or in the alternative in respect of or arising out of the 
same transaction, occurrence, or series of transactions or 
occurrences and if any question of law or fact common to 
all of them will arise in the action. * * * Judgment may be 
given for one or more of the plaintiffs according to their 
respective rights to relief, and against one or more defen¬ 
dants according to their respective liabilities.” Rule 82 of 
the Federal Rules of Civil Procedure, under the heading 
“Jurisdiction and Venue Unaffected,” provides that 
“These rules shall not be construed to extend or limit the 
jurisdiction of the district courts of the United States or 
the venue of actions therein.” 

The Municipal Court rules contain no rule equivalent to 
rule 82 of the rules of federal procedure. Rule 20(a) of 
the Municipal Court rules, under the heading “Permissive 
Joinder,” provides “All persons may join in one action as 
plaintiffs if the total amount claimed therein does not ex¬ 
ceed the jurisdiction of the Court * * *.” (Italics sup¬ 
plied.) The remainder of the rule is identical with 20(a) 
of the federal rules. 

Were it not for the words “if the total amount claimed 
therein does not exceed the jurisdiction of the Court” con¬ 
tained in the ^Municipal Court rule, it is entirely clear under 
the circumstances here present that the joinder of two sep¬ 
arate claims of $3,000 or less by separate plaintiffs in one 
action would be exclusively within the jurisdiction of the 
Municpal Court. This is true for two principal reasons. 
First, because there are only two courts in the District of 
Columbia with jurisdiction to try civil cases, the United 
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States District Court and the Municipal Court. It is the 
rule in the federal courts that “when several plaintiffs as¬ 
sert separate and distinct demands in a single suit, the 
amount involved in each separate controversy must be of 
the requisite amount to be within the jurisdiction of the 
district court, and that those amounts cannot be added to¬ 
gether to satisfy jurisdictional requirements.”^ If this 
action had been filed originally in the District Court, it 
would have been subject to the Federal Rules of Civil Pro¬ 
cedure, and we assume the District Court would have 
106-D rejected jurisdiction. That would leave the Munici- 
pay Court as the only forum for trial of the case. 

Furthermore, the best reasoned decisions hold that where 
there are separate or several as distinguished from joint 
causes of action, each for a sum within the jurisdiction of 
a court, they may be joined in one action even though the 
aggregate claims exceed the jurisdictional amount."* 

AVe believe this principle applies in spite of the words 
“if the total amount claimed does not exceed the jurisdic¬ 
tion of the Court” appearing in Municipal Court rule 
20(a), for it seems to us that this attempted proviso is 
invalid. In promulgating rule 20(a) the Municipal Court 
was not exercising its discretion, with full freedom to make 
such rule as it saw fit; it was acting under a Congressional 
mandate. Congress had directed the court to prescribe 
rules which should “conform as nearly as may be prac¬ 
ticable” to the federal rules. Federal rule 20(a) permit¬ 
ting joinder of parties, is an important feature of those 
rules and the Municipal Court could not, and did not, 
ignore this rule. It adopted federal rule 20(a) almost ver¬ 
batim, showing plainly its intention to afford litigants the 

sCInrk v. Paul Gray, Inc., .306 U. S. 583, 589. 

•* Navarro v. Martin, 22 N. .T. Misc. 291, 38 A. 2d 691; Spotler v. .Toj»cl Realty 
Co., 224 .\pp. Div. 612. 231 N. Y. S. 517; Vifji! v. Cayuga Con.st. Corp., 185 
Mi.sc. 675, 54 N. Y. S. 2(1 94. aff M 185 Misc. 680, .55 N. Y. S. 2d 909; Colla v. 
Cannicli.'icl TJ-Drivo Autos, Inc., Ill Cal. App. 784, 294 Pac. 378; Long v. 
City of Wicliit;i Falls, 142 Te.\. 202. 176 S. W. 2'1 936; Sehaap v. State Nat. 
Bank of Te.N.ark.ana, 137 Ark. 251, 208 S. W, 309; Johnson v, Cooke, 85 Conn. 
679. 84 Atl. 97; see also Lansburgh & Bro., Inc., v. Clark, 75 U. S. App. 
D. C. 339, 127 F. 2d 331. 
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benefit of that rule, but added a proviso which would result 
in denying certain litigants the benefit of the rule. Thus, 
in the instant case, where husband and wife each claimed 
$3,000, the rule would deny the right of joinder and yet 
permit joinder if each had claimed only $1,500 or less. No 
valid reason for such an attempted discrimination exists. 
Since the court has jurisdiction of claims not exceeding 
$3,000, and as we have pointed out in joinder of separate 
and distinct claims jurisdiction rests on the amount of the 
separate claims and not their total, the proviso of rule 
20(a) is in effect an attempt to limit the jurisdiction of the 
court. Tliat, of course, cannot be done. In our opinion the 
provision of rule 20(a) “if the total amount claimed 
106-K therein does not exceed the jurisdiction of the 
Court” is invalid and should be ignored.”’ 'VVe con¬ 
clude, therefore, that each of these claims being within the 
jurisdiction of the Municipal Court, they were properly 
joined and that the suit was within the jurisdiction of the 
court. 

The second point arising on this appeal is one of pro¬ 
cedure. The order now under review was entered in an 
action numbered A-19696 filed January 4, 1945. Such suit 
will be referred to hereinafter as the first action. After 
the corporate defendant had answered and the individual 
defendant had filed a motion to dismiss for lack of juris¬ 
diction, the case was continued to February 21, 1945. On 
that day with all parties and their counsel present, a dis¬ 
pute arose between plaintiffs and their counsel, as a result 
of which counsel considered themselves dismissed from the 
case, although no formal withdrawal was entered. The 
case was then continued until March 7, 1945. On that date 
neither plaintiffs nor their counsel were in court. Action 
was taken, which was recorded in the minutes of the court 
as follows: “Defendants’ (both) oral motion to dismiss 

5 It is bcllcvcfl appropriate to state that the writer of this opinion, formerly 
an associate judjie of the Municipal Court, was chairman of the committee 
of judges which prepared the rules in cooperation with committees of Bar 
Association members. 
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for want of prosecution granted. Plaintiff or his counsel 
not appearing.’’ 

Two months after the dismissal of the first action in the 
Municipal Court another case, which will be referred to 
hereinafter as the second action, was filed in the United 
States District Court for the District of Columbia. The 
second action was between the same parties, was based 
upon the same automobile accident, and was filed by the 
same counsel who had appeared in the first action. (They 
had been i*e-employed.) In it the husband claimed dam¬ 
ages in the amount of $7,500, and the wife claimed dam¬ 
ages in the amount of $10,000. After answers had been 
filed in the District Court by both defendants, one of the 
justices of the District Court in January 1946 transferred 
the case to the Municipal Court under authority of D. C. 
Code 1940 (Su])}). V), ll-7r)6(a) authorizing such transfer 
for trial if it aj3pears to the satisfaction of the District 
Court that the action “will not justify a judgment in ex¬ 
cess of $1,000.” Following such transfer there was made 
for the first time the defense of res judicata because 
106-F of the dismissal of the first action. The second ac¬ 
tion has been held in abeyance pending the outcome 
of this api)eal in the first action. 

The order liere appealed from, dated March 6, 1947, was 
an order made by the same judge wlio ordered the dis- 
missal.*’’ The motion overruled was one “to clarify” the 
court’s order of dismissal entered two years previously. 
In the memorandum of points and authorities submitted 
l)y appellants in support of the motion, it was urged that 
the original order of dismissal be reworded so as to pro¬ 
vide that the action was dismissed “without prejudice.” 
The purpose obviously was to avoid the defense of res 
judicata raised in the second action. It was contended 
that the trial court had intended to dismiss the action with¬ 
out ])rejudice, and since the entry did not show such fact 

The parties agreed the tnotion should he hoard hv the same judge. S<'o 
Downey v. United States, G7 App. D. C. 192, 91 F. 2d‘223. 
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it represented a clerical mistake which was, therefore, sub¬ 
ject to correction at any time in accordance with Municipal 
(’ourt rule 53(a). At the hearing on the motion the trial 
court stated that it had no recollection of what had trans¬ 
pired at the time of the original entry; no other evidence 
was otfered. The motion was then overruled. 

While this appeal is taken solely from the order of the 
trial court refusing to “clarify” its previous order, coun¬ 
sel have argued various alleged errors in the granting of 
the original motion to dismiss and have also argued whether 
an order dismissing an action for lack of prosecution is res 
judicata of another suit based upon the same cause of ac¬ 
tion. Those points, however, are not open for consideration 
on this appeal. There was no a])peal from the order of 
dismissal, and the time for such appeal has long since 
passed. The sole question for consideration now is whether 
the entry of the order dismissing the action for lack of 
prosecution constituted a clerical mistake wiiich should 
have been corrected by the trial court. It seems entirely 
clear that no such clerical mistake was made because the 
entry represented exactly what was originally ordered by 
the trial court, namely, that the action was dismissed for 
lack of prosecution. There was no evidence that tlie coui-t 
intended to add the words “without prejudice.” The argu¬ 
ment is rather that such words should have been added. 

Even if error was committed therefore (a question 
106G not now before us), it constituted judicial error 
rather than clerical error. We are forced to the 
conclusion that the trial court was correct in overruling 
the motion to clarify." 

If the trial court committed a judicial error in dismissing 
the action for lack of prosecution or in not specifying that 
the dismissal was without prejudice, then plaintiff’s remedy 

" American Nat. Bank & Trust Co. v. Unitcfl States, 79 U. S. -\pp. D. C. 
62, 142 F. 2d 571; Municipal Court rule 53; Federal Rules of Chnl Procedure, 
rule 60; Milwaukee Electric Crane & Mfg. Corp. v. Fell Mfg. Co., 201 Wis. 
494, 230 N. W. 607. 
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was either to appeal from such order or to move in the trial 
court to set it aside.^ 

Furthermore, whether the dismissal of the first action is 
res judicata of the second is not before us at this time but 
is open for consideration upon the trial of the second ac¬ 
tion.'-* 

No error appearing in the order appealed from, such 
order is 


Affirmed. 


Minute Entry of Judgment 

107 Appeal from the Municipal Court for the District 
of Columbia, Civil Division. This cause came on to 
be heard on the transcript of the record from the Municipal 
Court for the District of Columbia, and was arg-ued by coun¬ 
sel. On consideration whereof. It is now here ordered and 
adjudged by this Court that the order of the said Municipal 
Court, in this cause, be and the same is hereby, affirmed. 

Brice Clagett, 

Associate Judge 
June 18, 1947. 

#*•***••#* 


See Municipal Court rule 53(b); Rcccl v. South Atlantic Steamship Co., 
D. C. D. Del., (5 Fed. Rules Serv. GOb.Sl, Case 1; Cavallo v. Apwilines, Inc., 
D. C. S. D. N. Y., 6 Fed. Rules Ser\’. (iOb.Sl, Case 2; McGinn v. United States, 
D. C. D. Mass., 6 Fed. Rules Serv. COb.51, Case 3. 

See American Nat. Bank & Trust Co. v. United States, supra; Pueblo De 
Taos V. Archuleta, 10 Cir., 04 F. 2d 807; Wisdom v. Texas Co., D. C. N. D. 
Ala., 27 F. Supp. 992. 
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37 Filed ^lay 8 1945 

IX THE D1ST15ICT COURT OF THE UNITED STATES FOR THE 

DISTRICT OF COLUMBIA 

Civil Action No. 28856 

#**••«*#** 

Complaint 

(Damages for personal injuries to passengers in taxicab 

and automobile collision) 

1. The claims for relief herein on behalf of the plaintitfs, 
Sidney S. Taylor and Lida C. Taylor, against tlie defen¬ 
dants, Yellow Cab Co. of D. C. Inc., a corporation, and 
Raymond L. Carter, are for amounts in excess of $3000 and 
are within the jurisdiction of this court. 

2. On July 12, 1944 at or about 11:50 a. m. the plaintiffs, 
Sidney S. Taylor and Lida C. Taylor, were riding as i)as- 
sengers in a taxicab owned by the defendants. Yellow Cab 
Company of D. C. Inc., a coi’iioration, engaged in the taxi¬ 
cab business in the District of Columbia as a common car¬ 
rier of passengers for hire, which taxicab was being oper¬ 
ated with its permission and consent by its agent, seiwant 
and employees, in an easterly direction on Pennsylvania 
Avenue, Southeast, at or about its intersection with 11th 
Street, Southeast, in the District of Columbia. At said 
time and place the defendant, Raymond L. Carter, owned 
and operated an automobile in a southerly direction on 11th 
Street, Southeast at or about said intersection. As a re¬ 
sult of the negligence and carelessness of each of the drivers 
in the operation of said respective vehicles, and as a result 
of their violation of the Traffic and Motor Vehicle Regula¬ 
tions for the District of Columbia then and there in full 
force and effect, said vehicle collided with each other within 

said intersection and, as a result thereof, said 

38 plaintiffs were thrown from their iiositions in said 
taxicab against parts thereof, and thereby sustained 

serious and permanent physical injuries. 
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3. Tlie injuries sustained by the plaintiff, Sidney S. Tay¬ 
lor, consisted of numerous bruises and contusions about his 
arms, legs and body, and said plaintiff sustained severe con¬ 
tusions and bruises about both legs which aggravated a pre¬ 
existing phlebitis and caused said legs to become inflamed 
and swollen with permanent injury tliereto, and he sus¬ 
tained a severe sprain of his right ankle with permanent iii- 
juiy to the muscles, tissues and ligaments thereof and with 
])ermanent impairment of his use thereof, and bis nervous 
system was severely shocked and permanently impaired, 
and he suffered and will in the future suffer great physical 
pain and mental anguish and as a result of said injuries he 
incurred and will in the future incur large expenses for 
mcKlical treatment in an effort to cure said injuries and he 
lost much time from his employment with large loss of earn¬ 
ings, all to his damage in the sum of $5000. 

4. The physical injuries sustained, as aforesaid, by the 
j)laintiff, Lida C. Taylor, consisted of numerous bruises 
and contusions about her arms, legs and body, and she sus¬ 
tained numerous bruises and lacerations about both knees, 
and she sustained a severe sprain to her left ankle, with per¬ 
manent injury to the muscles, tissues and ligaments thereof 
and with permanent imjjairment of her use thereof, and 
her nervous system was severely shocked and permanently 
im])aired and she suffered and will in the future suffer great 
])liysical pain and mental anguish, all to the damage of tlie 
idaintitf, Lida C. Taylor in the sum of $10,000. 

5. Plaintiff, Sidney S. Taylor, is the husband of the plain¬ 
tiff, Lida C. Taylor and as a result of the injuries sustained 
by his said wife, as aforesaid, he incurred substantial ex¬ 
pense for medical treatment in an effort to cure his said 
wife of said injuries, and he lost and will in the future lose 
the services and consortium of his said wife, all to the dam¬ 
age of the plaintiff, Sidney S. Taylor, in the sum of $2500. 

6. Wherefore plaintiff Sidney S. Taylor demands 
39 judgment against the defendants and each of them 
in the sum of $7500, besides costs. 
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7. Wherefore plaiiitilf Lida C. Taylor demands judgment 
against the defendants and each of them in the sum of 
$10,000, besides costs. 

Demand for Jury Trial. 

The Plaintiff demands a trial by Jury on all 

(s) Alvin L. Xewmyer 

Attornei/ for Plaintiffs 
Rust Building 
Washington, 5, D. C. 

(s) M. Taft Woodruff 
Of Counsel. 

40 Filed ^lay 28, 1945 

Answer of Defendant Yellow Cab Co. of D. C., Inc. 

First Defense 

The defendant Yellow Cab Co. of D. C., Inc., a body cor¬ 
porate, admits that the plaintiffs were passengers in its 
taxicab, which was being operated with its permission and 
consent on July 12, 1944 in an easterly direction on Penn¬ 
sylvania Avenue, S. E., at or near its intersection with 11th 
Street in the District of Columbia, and was collided with 
within said intersection by an automobile owned and negli¬ 
gently and carelessly operated by the defendant Raymond 
L. Carter. The defendant Yelow Cab Co. of D. C., Inc. 
denies each and every other allegation contained in said 
complaint not expressly admitted herein. 

Second Defense 

The defendant Yelow Cab Co. of D. C., Inc. denies that 
the collision between its taxicab and the automobile of the 
defendant Raymond L. Carter resulted from any negligence 
or carelessness or the violation of any Traffic and Motor 
Vehicle Regulations on the part of the operator of its taxi¬ 
cab, but avers that its taxicab was operated in a careful 
and prudent manner. 
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41 Thikd Defense 

The collision complained of occurred solely through the 
negligence of the defendant Raymond L. Carter in the op¬ 
eration of his said automobile and was not caused or occa¬ 
sioned by any negligence on the part of the defendant Yel¬ 
low Cab Co. of D. C., Inc. 

(s) Alfred M. Schwartz 
(s) A. Arvin Lynn, 

1106 Vermont Avenue, N. \V., 
Washington 5, D. C., 

Attorneys for defendant 
Yellow Cab Co. of D. C., hw. 

• •••*••••• 

42 Filed June 9, 1945 

Answer of Defendant, Raymond L. Carter, to Complaint 

The answer of Raymond L. Carter to the complaint filed 
herein respectfully represents to this Honorable Court as 
followa: 

First Defense 

The complaint filed herein fails to state a claim against 
defendant upon which relief can be granted. 

Second Defense 

• 

This defendant admits that on or about July 12, 1944, he 
was driving his automobile at or near the intersection of 
Pennsylvania Avenue and 11th Street, S. E., in the District 
of Columbia. He admits that the plaintiffs, as alleged in 
said complaint, were riding and passengers in a taxicab 
owned by the defendant. Yellow Cab Company of D. C., 
Inc., a corporation, and that said company is engaged in the 
taxicab business in the District of Columbia as a common 
carrier of passengers for hire, and he admits that said 
taxicab was being operated wdth the permission and con¬ 
sent of said taxicab company by its agent, servant and em¬ 
ployee, and that said taxicab was proceeding in an easterly 
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direction in Pennsylvania Avenue, S. E. He denies that 
he was operating his automobile as alleged in said complaint 
in a southerly direction in 11th Street, S. E., at or near said 
intersection, but says that he was proceeding in a 
43 westerly direction in said Pennsylvania Avenue, 
S. E., approaching the intersection of Pennsylv’ania 
Avenue and 11th Street, S. E., and was making a left hand 
turn at said intersection so as to proceed south in said 11th 
Street. He avers that he had already entered said inter¬ 
section and was proceeding across the south half of Penn¬ 
sylvania Avenue within the intersection before said taxicab 
entered the intersection. He denies any negligence or care¬ 
lessness on his part in the operation of his said automobile; 
he denies further that he violated any of the Traffic and 
Motor Vehicle Regulations for the District of Columbia 
then and there in force and effect. He admits that the said 
taxicab and his said automobile collided together, but de¬ 
nies that said collision was caused by any negligence or 
carelessness on his part. He has no knowledge or informa¬ 
tion whatever of any injuries or damages having occurred 
to plaintiffs or cither of them and therefore denies each and 
every allegation of the complaint pertaining thereto. He 
denies each and every allegation contained in said com¬ 
plaint not otherwise admitted herein. 

Third Defense 

This defendant says that if the plaintiffs received any in¬ 
juries or damages as a result of a collision between the 
said taxicab and this defendant’s automobile, such injuries 
were the result of the negligence and carelessness of the 
agent, servant and employee of said taxicab company, or 
the result of the violation of the Traffic and Motor Vehicle 
Regulations for the District of Columbia by said agent, ser¬ 
vant and employee of said taxicab company, and in nowise 
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resulted through any fault or negligence on the part of this 
defendant. 

(s) Donald M. Sullivan, 

(s) John D. Fitzgerald, D.M.S. 

226 Woodward Bldg., 
Washington 5, D. C. 

Attorneys for defendant, 
Raymond L. Carter. 

• *••*••**• 

Docket Entries 

55 

1945 

May 8 Coinplt—Jury demand Filed 

“ Summons, copies (2) complt. issued 

served # 1 5/11/45 
“ ‘‘2 5/19/45 

28 Answer of deft. # 1 to complt. filed 

29 Calendared. 

June 9 Answer of deft. #2 to complt. app. of 

Sullivan and Fitzgerald for deft. 2 filed 

13 Calendared. 

1946 

Jan. 24 Order certifying cause to Municipal 

Court for trial.McGuire, J. 

• ••••••••• 
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56 IN THE MUNICIPAL COURT FOR ^HE DISTRICT OF COLUMBIA 

Xo. A-21,011 (formerly C. A. Xo. 28856 in District Court) 
Copy of Notations on Jacket 

Feb. 21/46 Alvin L. X'ewmyer, M. Taft—Attys. for Pltf. 
Alfred M. Schwartz & A. Arvin Lynn Attys. for Deft. 
Donald M. Sullivan & John D. Fitzgerald 
May 28/46 Order to calendar liled 
Dec. 3/46 Set for Pretrial on Mon. Dec. 9/46, 2:30 P. M. 
Xotices mailed. 

Dec. 9/46 Con’d Dec. 19. Each defendant granted leave 
to amend answers, and Plaintiff to file further plead¬ 
ings thereafter. (Fennell) 

Xotices mailed for Thurs. Dec. 19, 1946,1:45 P. M. 

Dec. 19,1946 Argument on motion, to be heard Wed. Jan. 
8, 10 A. M. ( Judge Fennell) 

Jan. 27-47 Defendants Motion for separate trial on 
Fourth defense—filed 12/11/46—granted. (M. 159. 
P. 104). (Quinn) 

Jan. 27 Reset for Pretrial on Thurs. Feb. 13/47, 1 :.30 
P. ]\[. Xotices mailed. 

Feb. 13/47 Continued to Feb. 27/47, request of plaintiff, 
as companion case now under advisement by Judge 
Raedy. (Quinn) (Case A19-696) 

Feb. 14/47 Xotices mailed for Pretrial Thurs. Feb. 
27/47, 2:45 P. M. 

Feb. 27, 1947 Pretrial continued pending disposition of 
compannion suit by Judge Raedy. To be reset & notices 
mailed. (Barse) 

Mar. 8/47 Reset for Pretrial on Thurs. Mar. 20/47, 2:30 
P. M. Xotices mailed. 

Mar. 20, 47 Hold. To await answer on appeal. See 
A19696. 


# 




37 


45 Filed: Dec. 10, 1946 

(No. A-21,011) 

Amendment to Answer of Defendant Yellow Cab Co. of 
D. C., Inc., Leave of Court to File the Same Being First 
Had and Obtained 

Fourth Defense 

The plaintiffs are not entitled to maintain their actions 
for that they filed in the Court on or about the 4th day of 
January, 1945, against the same defendants a complaint 
seeking to recover for the same causes of action in case No. 
A 19696 and that an answer thereto was duly filed by the 
Defendant Yellow Cab Co. of D. C., Inc., Thereafter the said 
actions embraced in the aforesaid complaint were on or 
about March 7, 1945 dismissed by the Court for want of 
prosecution; that said dismissal was a final dismissal of 
said action, was unappealed from and operated as an ad¬ 
judication upon the merits by reason of Rule 37 of the 
Rules of the Municipal Court for the District of Columbia. 
Reference is hereby made to the record of proceedings of 
the aforesaid case No. A 19696 and said record is made 
a part hereof. 

/s/ Alfred M. Schwartz 

1106 Vermont Ave., N. W. 
Attorney for defendant 
Yellow Cab Co. 

• #**•«#•** 

46 Filed: Dec. 10,1946 

(No. A 21,011) 

Amendment to Answer of Defendant, Raymond L. Carter, 
Pursuant to Leave of Court Had and Obtained 

Fourth Defense 

The plaintiffs are not entitled to maintain their actions 
for the reason that they filed in this Court on or about the 
4th day of January, 1945, in Case No. A19696 a complaint 



seeking to recover for the same causes of action. There¬ 
after, the said actions embraced in the aforesaid complaint 
were on or about March 7,1945, dismissed by the Court for 
want of prosecution; that said dismissal was a final dis¬ 
missal of said action, unappealed from and operated as an 
adjudication upon the merits by reason of Rule 37 of the 
Rules of the Municipal Court for the District of Columbia. 
Reference is hereby made to the record of proceedings of 
the aforesaid Case No. A 19696 and said record is made a 
part hereof. 

/s/ Donald M. Sullivan 
/ s/ John D. Fitzgerald 

226 Woodward Bldg., 
Attorneys for defendant, 
Raymond L. Carter 
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IX THE 


United States Court of Appeals 

District of Columbia. 


X'o. 9583. 


SIDNEY S. TAYLOR raid LIDA C. TAYLOR, Appellants, 

V. 

YELLOW (’AB ('O.NfPAXY OF D. C., IXC., a corporation, 
mid RA’yArOXD L. CARTER, Appellees. 


Appeal from Judgment of the Municipal Court of Appeals 
for the District of Columbia. 


BRIEF FOR APPELLEE 
YELLOW CAB COIdPANY OF D. C., INC. 


REASONS FOR RESTATEMENT OF APPELLANTS’ 

CASE. 

Ajjpellaiits’ style of writing their brief, their inclusion in 
the “Statement of the Case” as facts, unproved and unver¬ 
ified allegations appearing in a nieniorandum supporting 
their so-called “Motion to Clarify”, and the insertion of 
irrelevant matters contained in a subsequent action be¬ 
tween the same parties preclude a ready understanding of 
the single issue embraced in this appeal. 
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It is, llierefore, necessary to restate the aj^pellants’ case 
eliniiualin^L* the uiiveritied, unproved and irrelevant matters. 

Appellanls and appellees ^vill be hereafter referred to as 
plaintiffs and defendants respectively. 

RESTATEMENT OF APPELLANTS’ CASE. 

On January 4, iy4.'3, the plaintilfs, Sidney S. Taylor and 
Lida C. Taylor, liled suit in the Municipal Court against 
the defendants. Yellow Cab Co. of D. C., Inc., a corporation, 
and llaymoiid L. Carter, for i)ersonal injuries sustained by 
them on July 12, 1944, in a collision involving an automo¬ 
bile operated by the defendant Carter and a taxicab owned 
and operated by the defendant Yellow Cab Co. in which 
taxicab the plaintiffs were riding as passengers for hire. 
(Ai)]). 2). The cor})orate defendant filed its answer (App. 
4) to the complaint on January 29, 1945. Because the de¬ 
fendant C’arter was not served with a copy of the com¬ 
plaint and a summons prior to the first return date, an 
alias summons was issued against him. The return date 
on tlie alias summons was Februaiw 15,1945. On Februarv 
14, 1945, the defendant Carter, liaving been served, filed a 
liiotion (Api). 5) to dismiss the complaint for lack of juris¬ 
diction, contending that because each of the i)laintilTs 
claimed the sum of $3,000.00, or $6,000.00 for both, the 
Coui-f did not have jurisdiction due to the $3,000.00 juris¬ 
dictional limit in the Municipal Court. Carter gave notice 
that this motion would be set for hearing at 10:00 a. in. on 
February 19, 1945. On February 15, 1945, at the recjuest 
of the defendants, the case was continued to February 21, 
3945. (App. C). On February 19, 1945, the case was called 
in Central Assignment of the Municipal Court on Carter’s 
motion. The file jacket entry (App. 6) on February 19, 
3945, stated “Xo apearance.”^ On February 21, 1945, when 
the case was called, all of the parties being before the 

I Kule 3() (b) at that time rcail as follows: WHEN NO KESPONSE BY 
ANY PARTY. When an action is callctl for tri;il and no party responds, the 
Court shall make :in entry of “no appearance,” and tlie papers shall be forth¬ 
with returred to the clerk’s olTice. 
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Court, ])lai!itiiTs’ case was continued at tlie request of the 
plainlifts to ^Marcli 7, 1945 (App. 6). On Marcli 7, 1945, 
llie]-e i)ein^' no appearance by the plaintiffs or their coun¬ 
sel, on orjil motion of both defendants, plaintiffs’ suit was 
dismissed for want of prosecution. (App. 6). On Febru¬ 
ary .3, 19-1-7, (nearly two years later) plaintilfs filed a so- 


called ‘‘IMotion for 


Clarification of the Order Dated March 


7, 1945” and by notice designated Judge Raedy to hear the 
motion on February 6, 1947. (App. 7). Appellants’ motion 
to clarily stated no grounds for the motion except by ref¬ 
erence to the memorandum of points and authorities which 
was hied by the plaintiffs in support of the motion. (App. 
8-11). This memorandum was not verified, nor signed by 
plaintiffs. The grounds for the so-called motion to clarify 
as stated in plaintiffs’ memorandum were as follows 
(A])p. 8-9): 


‘‘On February 21, 1945, plaintiffs and their counsel 
were present but there was a misunderstanding be¬ 
tween them, and counsel for the plaintiffs withdrew 
from the case at plaintiffs’ request. The court record 
does not show a jji’aecipe being hied to this effect but 
counsel noted on his record that such a notice had been 
hied. Counsel for the defendants were a])prised of 
this fact. * * * .” 

“It is felt that it was the intention of the Court and 
also the intention of counsel at the time this case was 
dismissed foi- want of prosecution that such dismissal 
was without ])rejudice and, because of what has trans¬ 
pired during the past month as will hereinafter be set 
fort}], it is felt that it is necessary to have the court 
clarify its order of IMarch 7, 1945 by adding thereto 
that said motion was granted without prejudice. The 
])laintiffs do not request that such order, at this late 
date, be vacated but, in order that justice might xjrop- 
erly he meted out in Civil Action No. 21,011 which will 
hereafter he referred to, it is necessary that the court, 
not change, but clarify its order of March 7, 1945.” 


The ]-emaining ])ai't of the plaintiffs’ memorandum is 
directed to references to the record in the subsequent Dis- 
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trict Court Civil Action Xo. 2SS5G, later numbered, after it 
was certilied to the ^lunicipal Coui-t, as A-21011. 

Pursuant to tlie plaintili's’ notice (App. 7) which set the 
hearing- before Judge Kaedy on February G, 1947, plain¬ 
tiffs’ application was heard by her at that time. At this 
hearing (A;)p. 11-20), no evidence was offered by plaintiffs 
concerning the alleged controversy between them and their 
counsel, no evidence was offered by the plaintiffs that tlie 
clerk liad committed an error in recording that the action 
was dismissed for want of prosecution, and no evidence was 
offered thai there existed any disparity between the record 
and the disi)Osition of the case by tlie Court; on the con¬ 
trary, the Court itself had specifically stated that there was 
no clerical error in this case. (App. 15). More succinctly 
stated, i)laintiffs stood upon their unverified and unsu})- 
ported motion and offered no testimony whatever, notwitli- 
standlng that the Court (Judge Kaedy), during the 
collocpjy between counsel and the Court, stated that slie 
liad no recollection of what had trans})ired on March 7, 
1945, wlien the case was dismissed for want of prosecution, 
and tliat she had no recollection of the case. (App. 12-13). 
Tlie defendants opposed the plaintiffs’ so-called “iMotion 
to (darify” upon the following grounds (Apj). 20-21): 


1. Their motion asserts no facts and no grounds 
legally sufficient for the relief which the i)laintiffs seek. 

2. 'The judgment or order of dismissal of March 7, 
1945, is clear and without ambiguity. 

3. Xo clerical mistake exists or was ])roved. 

4. Idle record conforms precisely to what occurred, 
namely, tliat the (’ourt ordered the case dismissed for 
want of prosecution. 

5. There has been no showing of disparity between 
the record and the truth and, in fact, no evidence what¬ 
ever olYered by the plaintiffs. 

G. The Court has no recollection of the matter and 


th.ore exists no materials indicative of a disj)arity be¬ 
tween the action of the Court and the recorded entry 
thereof. 

7. Plaintiffs have not alleged nor proved a case for 
correction of the record. 
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8. This motion ^vas not timely filed and the plaintiffs’ 
i-i.U'lit to any relief is barred by plaintiffs’ laches. 

TiiC Court alter due consideration of the plaintiffs’ 
motion denied tlic same on March 6, 1047 (Api^. 21). 

From tlie action of the Court dcnyin*;- on ^larch G, 1047, 
idaintiffs’ so-called “Motion for Clarification of the Order 
of March 7, 1045,” plaintiffs ai)pealed to the Munici])al 
(’ourt of A])peals ^vhich affirmed the tidal court’s order. 
(53 A. 2d 601, App. 22-29). 

This C’ourt on October 6, 1947, allo\vcd an appeal from 
tlie judiiniont of the Municipal Court of Appeals. 

SUMMARY OF ARGUMENT. 

The iilaintiffs liave asserted in their brief under the 
IieadiniA' of “Statement of Points” four assig-nments of 
error, and in the brief under the title “Argument” they dis¬ 
cuss each of these points. IVc shall undertake to answer 
each point in the same order. 

ARGUMENT. 

I. 

Plaintiffs Assert that the Dismissal for Failure of Plain¬ 
tiffs to Appear Warranted a Dismissal Without Preju¬ 
dice Under Rule 36 (c) but Not a Dismissal With Preju¬ 
dice Under Rule 37 (b). 

Tlie order of March 7, 1945, by which plaintiffs’ action 
was dismissed for want of prosecution u])on the motion of 
both defendants was correctly recorded by the clerk. It is 
not asserted by the plaintiffs that the recorded entry by 
tlie clerk differs in any respect from the action of the trial 
judge, i^loroovor, there apjiears no ambiguity either in 
tlie action of tlie Court or in the recorded entry of such 
action. 

Municipal Court Rule 36 (c) at that time read as 
follows: 
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‘‘AVhen Xo Response By Paety Seeking Reeief. If 
a party scekhiic affirmative relief fails to resjioml, an 
adversary mav have the claim dismissed or have a 
trial.” 

Tlie then Rule ,‘lG(c) permitted a dismissal or a trial 
upon the failure of the plaintiff to respond. These altern¬ 
ative jirovisions were necessary because additional relief 
instead of a dismissal of the action is desirable in some 
cases such as replevin, where the dama.u'es of tlie defendant 
are assessed on the failure of the plaintiff to return the 
property seized. 

The effect of the dismissal for want of prosecution or for 
idaintilTs' failure to respond, whether under the Court’s 
inherent power or inirsuant to Municipal Court Rule MG (c), 
was specifically provided for by the italicized j)ortion uf 
Municipal Court Rule 37 (b) from which we quote: 

“(b) Involuntaey Dis.mi.ssal: Efp'ect Thereof. For 
failure of the plaintiff’ to comply with these rules or 
anv oi‘der of Court, a defendant mav move for dis- 
missal of an action or of any claim a.e:ainst him. After 
the i)laintiff has completed the presentation of his evi¬ 
dence, the defendant, without waivini;- his ri.eht to offer 
evidence in the event the motion is not “•ranted, m.ay 
move for a dismissal on the i^round that u])on the facts 
and the law the plaintiff has shown no riiiht to relief. 
Unless the Court in its order for dismissal othei'wise 
specifics, a d'lSDilssal under this subdivision and auij 
dismissal noi provided for in this rule, other than a 
dismissal for lack of jurisdiction, operates as an ad¬ 
judication upon the merits/^ 

It will be noted that Rule 37 (b) provides that unless the 
Court otherwise specifies in its order for dismissal, a dis¬ 
missal either under 37 (b) or a dismissal not jH-ovided for 
in Rule 37, operates as an adjudication upon the merits. A 
dismissal for want of prosecution is not provided for by 
Rule 37, so that obviously when the Court promul“‘ated the 
italicized portion of Rule 37 (b) and declared that any dis¬ 
missal not otherwise provided for in Rule 37 shall operate 
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as an adjudication upon tlie merits, it necessarily had ref¬ 
erence to Kule dG (c) as well as to the inherent power with¬ 
in the Court to dismiss for want of prosecution. That such 
was The intention of the Municipal Coui-t is clearly indi¬ 
cated, lioi only by the ('ourt’s languag’e, but under tl’.c terms 
of the Municipal Court Act, D. C. Code, 1940 Edition, Sup¬ 
plement V, Title 11, Section 756, the Municipal Court was 
given the power and it was dii'octed to prescribe by rules 
the practice and the procedure in the Municipal Court, and 
to conform as nearly as might be practicable to the forms, 
practice and procedure then obtaining under the Federal 
Kules of Civil Procedure. The Municipal Court rules, of 
which Rules 36 and 37 were a part, were adoihed June 7, 
1.944 by the Municipal Court to take effect October 2, 1944. 

It is undoubtedly true that prior to the adoption of the 
Federal Rules of Civil Procedure for District Courts and 


prior to the ado])tion of the Municipal Court Rules of which 
Rules 36 and 37 herein referred to vrere a part, a dismissal 
for want of i)rosecution was a dismissal without prejudice. 
The effect of such a dismissal, however, was expressly 
changed by Rule 41 (b) of the Federal Rules of Civil Pro¬ 
cedure. ^Iunici])al Court Rule 37 (b) contains almost iden¬ 
tical language. It is now well established by judicial de¬ 
cisions construing Rule 41 (b) FRCP, that a dismissal for 
want of prosecution is with prejudice unless the Couid 
exju’essly otherwise declares in the order for dismissal. 
Antcrlcan Na/lonal Bank a7id Truf^l Co. v. United Stales, 
79 U. S. A])p. ]). C., 62, 142 F. (2d) 571. It is also signifi- 
camt that that case was decided May 8, 1944, prior to the 
adoi)tion and elTective date of the IMunicipal (-ourt Rules 
))romulgated under the new Municipal Court Act. 

The very fact that plaintiffs filed in this action their 
so-called ‘‘Motion to Clarifv” is indicative that thev recog- 
nized that the dismissal for want of prosecution operated 
as an adjudication on the merits; otherwise, there would 
have been no necessity for their so-called “Motion to 
Clarify.” 
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Karlier rulos of tlie Municipal Court and tlieir incjinin.u’, 
and aniendnicnls since made to Kule 36 (1)) have no appli¬ 
cation. Counsel for plaintiffs continually in th.e course of 
their brief refer to Kule 36 (c) as being a dismissal without 
prejudice. Xo language in this rule so states. On the 
contrary, Kule 37 (b) provides otherwise. 

The legal effect of the judgmen: of dismissal in this 
action is not actually before this ('ourt on the ap’pcal in 
this case fi-om the order denying i)laintiffs' so-c:dled 
‘‘Motion for (’larlfication of the Order of March 7, 1943, 
and the Municipal Court of Appeals in its written opinion 
so ruled (App. *29). 


II. 

Plaintiffs Assert that the Entry of Dismissal Was Incor¬ 
rectly Entered and, as Such, Was a Clerical Error. 

Although the plaintiffs refer to the judgment of dis¬ 
missal as ambiguous, they do not assert that it is not tlie 
correctly recorded action of the Ccurt. We can perceive 
no ambiguity in either the Court’s action or in the recorded 
entry tliereof. It clearly and simijly states the action was 
dismissed for want of prosecution on motion of both de¬ 
fendants because of the failure of the plaintiffs or their 
counsel to appear. 

At the hearing before Judge Raedy on tlie plaintiffs’ so- 
called “Motion to Clarify” no evidence was offered by the 
l)laintiffs to establisli the existence of any clerical error. 
The record is silent as to when the plaintiffs or their 
counsel learned that their action had been dismissed on 
March 7, 19-1-3. However, it is clearlv inferable that thev 
were awai-e of it when they filed their second action on 
May S, 1943, in the District Court of the United States for 
the District of (''olumbia (App. 35); otherwise, they would 
have not filed a second action. Therefore we are justified 
in assuming that at least since May 8, 1943, plaintiffs and 
their counsel were aware of the dis][)Osition made on March 
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7, 194.3 of tiio carliei- case. Yet, the plaiiiiifi’s have olTered 
IK) e::])!aiialioii Tor ^valtill‘;• until February 3, 194-7, to file 
their so-ealied '■‘Motion to Clarify.” Rule 53 of the Civil 
Rules of tiie Municipal Court reads as follows: 

‘‘(a) (’lkuical ?\I:stakks. Clerical mistakes in judy- 
n:eiils, orders oi- other parts of the record and errors 
therein ai'isine,’ fi'om oversielit or omission mav he cor- 
rected i)y tiie Coma at any time of its own initiative or 
on the motion of any party and after sucli notice, if 
any, a.s the Court orders, 

(b) Mistak!-:: IxADvnirirm'CH: SiaaMiiSK: Facl’sabij-; 
Xkoi.;:ct. On motion the Coui't, ui)on such terir.s as are 
just, may relieve a y)arty or his lee'al re})resentative 
from a jiulii'ment, order, or proceed ins;' taken against 
him ihroagi: his mistake, iinulverlence, surprise, oj’ ex¬ 
cusable neglect. The motion shall be made within a 
reasonable time, ])iit in no case exceeding 3 montiis 
after such judgment, order or proceeding was taken. 
A motion undei' this subdivision does not affect the 
fij'ality of a judgmem or suspend its o])er:rtion.” 

If ever there were any basis facnutilij, for the plaintiffs 
to have had the jmlgment or oi’der of dismissal modified, it 
would have i)een under luiragra];!! (b) of this rule. Such 
i-elief \vas 'neic ]>reeladed l)ecaase tiie motion was not filed 
within a rea.sonaljle time: in anv event not within three 
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months. 

(hdy in ])aragi‘a])]i (a) is no time limit [)rescribed by the 
rule. V>i\[ the motion did not and could not come within 
])aragraiih (a). This })art of th.e rule is simply declaratory 
of th.e inlterent comm.on law i)ower of tlie Court to correct 
clerical mistakes, i lere there is no clerical mistake because 
the action of the Court was correctly recorded Ity the Clerk, 

The Court ordered a. dismissal of the action for want of 
iprosecution ;:ud the Clerk so recorded it. 

With the record of the case in this state, what is the basis 
for asserting that there was a clerical mistake? A clerical 
mistake can exist only when the spoken judgment of the 
Judge differed from that recorded by the Clerk, There must 
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bo a disparity between what the Court ordered and the 
Clerk recorded. 


Evidence of the clerical mistake must be tendered upon 
a formal hearing- and the burden of proof is upon the party 
moving lo coi-rect the record. Doicneij v. United Stafe.>\ 
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App. D. ('., 102, 91 F. (2d) 223. 

Pi'oof of such clerical error must be clear. In the instant 
case no proof was olfered to controvert the official record. 

In 30 American Jurisprudence SSI, Sec. 118, Title 
‘•Judgments" it is stated: 


‘'118. Fvidkxck. —The general rule is that the cor¬ 
rection of a clerical error in tl e record of a judgment 
may he made whei-e there is sufficient evidence of the 
rendition of the judgment and of the terms thereof, 
that is, where there is sufficient evidence to support the 
amendment and its entry nunc pro tunc, and that such 
action may not be taken where there is no, or insufh- 
cient, evidence to support it. Indeed, it is fre(|uently 
declared that the power to correct mistakes by amend¬ 
ments of records of judgments, and to enter the 
amendments nunc pro tunc, is one to be exercised only 
u])on clear and satisfactory proof. Ordinarily, 
authority to amend the record of a judgment exists 
wheie enough a])pears on the face of the record itself 
and in other parts of the record to show clearly that 
a mistake has been made, and what the correct judg¬ 
ment was.” 


And in ('yclopedia of Federal Pi-ocedure (2d ed.) Volume 
8, Sec. 3587, page 3‘28, it is stated: 

“As a general rule, a record cannot be amended or 
ciianged uiion the ground that it is erroneous as it 
stands and not in accordance with the Court’s inten¬ 
tion, if tlie subject of change is not some error which 
stands forth of itself upon the face of the record, 
unless there are minutes of the clerk, notes of the 
judge, or some other official data demonstrating the 
propriety thereof. In some instances, however, the 
judge's clear recollection of itself has been regarded 
as sufficient basis.” 
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Ill li/fDie V. Uo<i()y IK) Cal. 1, 5, the Court said: 

‘'ll; this c-aso, tiiorcfore, the judi^’aiout was entered 
by tlie clerk exactly as the court ordered it to be 
enteied, in iiie surest way in which the jiidiic could 
exp’rc.'s his inteiiion. There was, rlierel'ore, no mistake 
or misi)ri.>lon ot‘ the cler!:; and, if there was any error 
commit ted in renderinji* the judyment, it was a judicial 
error which could be remedied only iiy apjieal or 
motion for a new trial. To allow a judgnient to bo 
radically chan,L>ed on mere motion, a year and a half 
after it laid lieen entered, for no other reason than tliat 
contended for in the case at bar, would 'oe to destroy 
tl’.al certainty and stability whicii are the main char¬ 
acteristics of linai judgments.” 

The above e lse is precisely in ])oint vritli tlie instant case 
because the clerk made the entry exactly as the C'ourt di¬ 
rected, namely, that defendants' (both) oral motion to dis¬ 
miss for want of prosecution was i^raiitcd, and there has 
been no sbowiiiii' by the ijlaintiffs to tlie contrary. 

In Votrih'ij V. ['i/ltcfl Slafcs. 67 A])]). 1). C. 192, 91 F. 
(2d) 22'1, Downey had been convicted on three indicimeiits 
for rohbery and was sentenced to a term of 4 years in eacli 
of the three cases, hnf Ilia, record of the scutenres as 
etdercfl u)/ the Clvrli was ambu/uous as to whether the 
sentences were to run coneurreidlv or eonseeutivelv, so 
that it was uncertain whetlier tlie aiipellant liad been 
sentenced to serve 4 years or 12 years. In the footnote 
forming,' a jiart of tlie opinion the ambii^Tiity is stated as 
follows: 

“The ambiii'uity arose from the fact that althon.a’h 
eacii sentence was made ‘To take otl'eet fimm and iii- 
clndinn' ibis d.ate,’ i.e., tlie date of imposition, .March 
24, rdo2, wbicli alone would have made the sentences 
concurrent, Ibo sentence in tlie second case (No. 51,662 
lielow) was made, as written, ‘to run consecutively with 
(No.) 5K)6M,’ and the sentence in the lattei* case was 
made, as written, ‘to run consecutively with No. 51661,’ 
the tirst ease. Similar ambii»Tjities ajipeared in tlie 
minutes of the Court, and in pencil notations ujion each 
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of Ihe throe jackets, ke])t in the office of the clerk, con- 
laiiiln^U’ Indictments and otlier j)apers.” 

A motion was made by tlie Government to correct the 
i-ecoi-d. This Court stated at pajics 199 and 202: 

‘‘Concerning' construction of the sentences if am- 
hi.uuons, and the power of the trial court to correct its 
record: The sentences as recorded were, as stated at 
the ont>et, and as conceded in the Goveimment’s brief, 
amhiuuc»us. Tt was not possible to tell from the record 
whether the sentences were lo run concurrently or 
consecutivelyC’ 

»#**♦»*#* 

“AVe are of the view, to use the ])hrase of the Patter¬ 
son case, that there should be ‘materials in existence 
for alterinji' the form of the judg-ment,' and by mate¬ 
rials we mean legal materials, that is to say, materials 
aridved at under the usual legal safeguards in respect 
of the a.scertainment of facts. There should he, in a 
i)roceeding to correct a record of sentence alleged to 
1)0 eri’oneous, in the absence of clear stii)ulation or 
admission ])y the affected party as to the original fact, 
a judicial determ.ination thereof. And where recourse 
to the memory of the justice who imposed the sentence 
is necessary to ])rove the fact, he should be heard as 
witness, but not as judge and witness both. AVe do not 
rule, as do, aj)parently, the Puccinelli and Patterson 
cases, llnit there can be no recourse to his memory. 
Xumherless facts are established in both civil and 
ci-iminrd trials uiion the basis of memory. But memory 
sliould be testified to, not merely recited, and of 
esj'.ecial importance is this in a criniinal case where 
liberty is at stake. If there are wi-itten materiads such 
as will refresh or confirm recollection, or other written 
m:iteri:ds, th.ey too should be placed in evidence in the 
usual mannevr. The i)arty nio\ ing to correct the record 
should have the burden of ))rcof. The party opposing 
coi-rection of the record should have the usual rights 
of insiiection and cross-examination and proof.” 


A reading of the above case clearlv demonstrates that the 
l)laintills’ motion was properly denied because, unlike the 
Downey case, the record in the instant case was not 
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ambiguous, and moreover none of the evidentiary require¬ 
ments, whieli were held to be essential in the Downey case, 
have been met here. 

III. 

Plaintiffs Assert that the Correction of the Clerical Error 
Should Have Been Effected on Plaintiffs’ Motion to 
Clarify. 

As we Iiave heretofore demonstrated no clerical error 
was shown to exist. On the contrary, it appeared that the 
action of the Court was correctly recorded Ia* the Clerk. 
Plaintilfs waited nearly two years to file their motion, and 
made no explanation for the delay. 

IV. 

Plaintiffs Assert that the Municipal Court of Appeals Mis¬ 
interpreted the Rules of the Municipal Court and Mis¬ 
applied the Controlling- Law Applicable to the Case 
at Bar. 

After tlie defendant Carter had been served he filed a 
motion to dismiss the conqilaint upon the ground that the 
Municipal ('ourt had no jurisdiction because each plaintiff 
claimed .$3,()00.()() making- a total sum claimed by both 
])lain1irrs of $0,000.00 whereas the Court’s jurisdiction is 
limited to $.3,000.00. Counsel for the coiqiorate defendant 
did not consider that this contention had merit and conse- 
(luently made no such motion but answered the comidaint. 
When plaintiffs filed their brief in the ^Municipal Court of 
Ai)poals they obviously thought that the ^lunicipal Court 
had jurisdiction of the action because they did not urge 
this ground before the Municipal Court of Appeals. At the 
oral argument before the Municipal Court of Appeals, the 
jurisdictional question was raised by the Court because if 
tl’.e Municiinil Court was without jurisdiction of the action, 
the judgment dismissing the action could not have the effect 
of adjudicating the case upon its merits. For that reason, 
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till' Coiirl: oi' Aj)])eals deeiiiecl it iiot-essary to 

caiisidcT lirst the jurisdictional (luestioii. Tlie (luestioiis on 
tills suhject were the only (iiiestions to which tlic Municipal 
Court (d' A]t>)eals rei‘ori-ed as important, and this they de¬ 
cided adversely to the ])laintirt‘s and sustained file juris¬ 
diction of the .Municipal Court. (A[)p. ‘J2-26). 

In addition to the .uround upon wliicli tlie Mnnlcipal 
Court of A])])eals sustained the jui'isdiction of tiie Munici¬ 
pal ('or.rt over lids action, it could have lieen sustained also 
under Municipal (.'ourl "Rule 21 which reads as follows: 

“.Mi>jolnuer of 'parties is not ^^rouiKl for dismissal 
of an Jiction. Carlies may be di O|)ped or added by order 
of Court on motion of any parly or of its own initiative 
at any stau'o of the action ai.d on sucli terms as are 
just. Any claim a.uainst a l>arty may be severed and 
proceeded witli si-iiarately.’’ 


Under this imle the lower Court, had it felt tiiat tlie plain¬ 
tiffs were tmiimperly joined in a sini;le comi»]ainl, would 
not have been warranted in dismissini'- the action, but would 
have sep;iraied the claims of each pialnLiir and proceeded 
with them as if they liad been filed in separate comiilaints. 

In disposing' of the i)rlncii)ai contention of the plaintiffs, 
tile .Municlipal Court of Appeals in its opinion sustudned 
defendants' position that no clerical mistaki* had lieen 
made, usin^- this languaji'e (App. 28) : 


“It seems entirely clear tiiat no such clerical mis¬ 
take was made because the entry represented exactly 
what was orieinallv ordered bv the trial court, namelv, 
that tile action was dismisseil for lack of prosecution. 
There was no evidence that the court intended to add 
the words ‘without prejudice.’ The argument is rather 
that such words should have been added. 

Uven if error was committed therefore (a (]uestion 
not now before us), it constituted judicial error ratlier 
than clerical error.” 


The comment of ])laintiffs’ counsel in tiieir brief (Appel¬ 
lants’ F>rief, p. 17) that th.e lower Court apparently based 
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its conclusion solely on the fact that the minute entry of 
disnilssal corresponded with the jacket entry of dismissal 
is not warranted. Obviously, the Coui't’s conclusion that 
no clerical error had been committed was based on the fact 
that the i)laintin's had not shown any such ei'ror to have 
been made. Of course, the order of dismissal was not 
actually si'ined by the trial judi>‘e because such procedure 
is not the practice in the Municipal Oourt. Municipal 
Court liule 48 (a) reads as follow.s: 

“ (a) OuDE!;s. Unless the C’ourt shall otherwise direct, 
its action shall be evidenced bv a minute entrv of the 
clerk, in lieu of any requirement of foi-mal written 
order under these rules.” 

CONCLUSION. 

We respectfully submit that the action of the trial court 
In denyinj*- plaintiffs’ “Motion to Clarify” was correct, 
tiiat the judg’ment of the Municipal Court of Appeals 
athrinim;’ such action of the trial court was likewise correct, 
and that this Court should affirm the judgment below. 

Ai-fked M. ScHWAirrz, 

Samt"p:l a. Pkiedmax, 

Attorneys for Appellee, 
Yellow Cdh Coni pony of I). C., Jnc. 


December 15, 1947. 


